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PREFACE TO THE FIRST EDITION,

THE Indian Evidence Act 's based upon the English law

- of evidence modified to swt the requrements of this country.

It consists of a number of abstract principles In this book,

which 1s mainly 1ntended for students, the object, meaming and
principle of every section are luaidly explained,

The commentary under vach section 1s divided mnto two
parts Comment and Cases In the Comment the provisions
of a section are carefully explained and eluctdated m the hight
of leading Indian and Englsh decisions The provisions of
the Act have been compared with the English law of evidence
wherever they differ trom 1t

In Cases the facts of important decisions have been given
to tllustrate the meamng of a sechon  To the student they will
serve zs illustrations fixing the provisions of the Act firmly i
s mind. The cases are arranged, where practicable, into
€ognate groups, each group elucidating a clause of the section.

The Summary of the provisions of the Act will give to the
beginner a bird’s-eye view of the whole Act To one who has
mastered the subject 1t will be useful for revision when examina-
tion 1s at hand,

The Appendix contains questions set at the vanous law
exammations held in different Presidencies They will enable

the student to rivet his attention on portions demanding special
care,

Finally, 1t may be observed that a critical study of this
book alone will enable a student to tackle any question set by a
sensible examiner, and will also impart to him a sound know-
ledge of the law of evidence,

R.
. K. T.

oR

June, 1916,
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THE

LAW OF EVIDENCE.

THE INDIAN EVIDENCE ACT.
ACT 1 OF 1872,

Received the G -G.’s assent on the 15th March, 1872,

WEEREAS it is_expedient to consolidate, define and
amend the law of Evidence: It is hereby
enacted as follows :—

COMMENT.

The object of a preamble of an Act is to indicate what, in
general terms, was the object of the Legislature in passing the
Act, The preamble here shows that the Evidence Act 1s not
merely a fragmentary enactment, but 2 consohidatory one, repeal-
1ng all rules of evidence other than those saved by the last para
of section 2. The Indian Evidence Act does not contain the
whole law of evidence governing this country.! It is not ex-
haustive of the rules of evidence.2

The Act reduces the English law of evidence to the form of
express propositions arranged in therr natural order with some
modifications rendered necessary by the peculiar arcumstances
of India. It is, in the main, drawn on the lines of the English
law of evidence. :

Preamble

PART 1.—RELEVANCY OF FACTS.
CHAPTER 1.
PRELIMINARY.
1. This Act may be called the Indian
Evidence Act, 1872,
It extends to the whole of British India, and
applies to all judicial proccedings' in or
before any Court,? including Courts-
martial, other than Courts-martial convened under the

Short title,

Extent.

V In re Rudolf Stallmann, (1951} 39 2 ReApnats Muthiniyan, (1915) 39
Cal. 164 Mad 449



2 THE LAW OF EVIDENCE. [cHAP. 1.

Army Act, but not to affidavits® presented to any Court
or officer, mor to proceedings before an arbitrator*;

Commence- and it shall come into force on the first
ment of Act day of September, 1872.

COMMENT.

The Evidence Act extends to the whole of Bntish India.
“British India' means the territories vested in His Majesty the
King-Emperor by the z1st and 22nd Vic, ¢. 106, s. 1, with the
exception of the Straits Settlement, which, under the provisions
of the 29th and 3oth Vic, c. 115, ceased to be part of India.

The Indian Evidence Act applies to all judicial proceedings
before {a) any Court, or (b) a native Court-martial (Act XI of 1911).
It does not apply to (a) affidavits, and (b) proceedings before
arbitrators,

The law of evidence 15 the lex fors which governs the Courts.
Whether a witness 1s competent or mot: whether a certain
matter requires to be proved by writing or not: whether certain
evidence proves a certain fact or not: that is to be determined
by the law of the country where the question arises, where the
remedy 1s sought to be enforced, and where the Court sits to
enforce it

1. ¢Judicial proceedings.’—An enquiry in which evidence
15 legally taken 1s included in this term2 An inqury is
Judicial if the object of 1t 15 to determine a jural relation between
one person and another, or a group of persons; or between him
and the community generally; but, even a Judge, acting without
such an object in view, is not acting judicially.® An inquiry about
matters of fact, where there is no discretion to be exercised and
no judgment to be formed but something 15 to be donein a certain
event as a duty, is not a judicial but an administrative inquiry.
Proceedings before a Magistrate under s. 88 of the Criminal Pro-
cedure Code are not judicial proceedings under s. 4 (d) of that
Coded  Simi'-='-- - - - o b ate not authorised
to conduct a " a Collector under
the Land Ac . eedings.

2. ‘Court.’—This word includes all persons, except arbi-
trators, legally anthorised to take evidence (s. 3). Thus, 2 com-
mitting Magistrate is a ‘Court’ within the meaning of this
term? but a Magistrate holding a preliminary inquiry under

1 Baws v, Whitchaven and Furness  Prasad, (1883) 5 All. 487.

Junctsion Raslway Company, (1850) 3 5 _Queen-Empress v Bharma, (1886)
HLC: 11 Bom 702, F ®.
. 2 Queen-Lmpress v. Tulya, (1887) 8 Ezra v, The
i2 Bom 36,42 {1902) 30 Cal. 36.

e 7 Aichayya” v. Gang 3
8 The Collector of Demares v, Sheo 15 Mad lgg"’r“! angayya, (1892}

Secretary of State,
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s 164 of the Cnminal Procedure Code 1s mot.! This Act is
apphcable to all proceedings before Indian Marine Courts
(Act X1V of 1887, s. 68)

3. ¢ Affidavits.’—A declaration 1n the shape of an affida-
vt cannot be received as evidence of the facts stated in it.2

Affidavits shall be confined to such facts as the deponent
15 able of lis own knowledge to prove. Matters to which affi-
davits shall be confined are regulated by O. XIX,rr. 1, 2
and 3 of the Civil Procedure Code, and by s. 539, Criminal
Procedure Code.

4, ¢ Arbitrator,’—The provisions of the Ewvidence Act do
not apply to proceedings before an arbitrator. Arbitrators are
bound to conform to the rules of natural justice. They are
‘unfettered by techmcal rules of evidence.$

Repeal of 2. On and from that date the following
eractments laws shall be repealed :—

(1) all rules of evidence not contained in any
Statute, Act or Regulation in force in any part of
British India;

(2) all such rules, laws and regulations as have
acquired the force of law under the twenty-fifth
section of the Indian Councils Act, 1861, in so far as
they relate to any matter herein provided for ; and

(3) the enactments mentioned in the schedule
hereto to the extent specified in the third column of
the said schedule.

But nothing herein contained shall be deemed
to affect any provision of any Statute, Act or Regu-
lation in force in any part of British India and not
hereby expressly repealed.

COMMENT.

The Act is intended to be a complete code of the law of
evidence,

Clause (1) has the effect of repealing the whole of the
o i ° " T+ "7 eso faras it was
H ' t and Mohammedan

, - not contained in
any Statute or Regulation, and prohibits the use of any kind of
evidence not specially authorised by the Act itself. This is the
opposite of the rule adopted in continental countries, such as

! Queen~ Empressv Bharma, (1856) 14 Cal 653
11 Bom, 7oz, 3 Suppu v Govmdacharvar, (1887

F B
2 Inye Iswar Chunder Guho, (1887) 11 Mad 83, 8.
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France, where every thing i1s admssible as evidence which the
law does not expressly exclude !

Clanse (2) refers to vanous regulations issued by Govern-
ment 1n Non-Regulation Provinces.

But the Ewvidence Act does not contain the whole law of
evidence applicable to Brtish India. The law of evidence is
contained 1n the Evidence Act and in other Acts and Statutes
which make specific provisions on matters of evidence and which
are applicable to British India. Where, therefore, the records of
a German Court were not authenticated in accordance with
the Indian Evidence Act, but in the menner prescobed by the
Englhsh Extradition Act, which 15 applicable 1n this country,
the records were held admissible under 1t.2

The proviso to the section saves all rules of evidence which.
are to be found in different Acts and Regulations., There are
several provisions of Statutes passed by the Parliament which are
in force 1 India, and of Acts of the Indian Legislature dealing
with matters of evidence Such provisions are excepted by this
Pprovise.?

3. In this Act the following words and expres-
Interpreta- sions are used in the following senses,
tion clause unless a contrary intention appears from
the context -
“Court” includes all Judges and Magistrates,

“ Coust and all persons, except arbitrators,
legally authorised to take evidence,
COMMENT.

p Tm‘s definition 15 not meant to be exhaustive. The word
" Court* means not only the judge in a trial by a judge with a
jury, but includes both ‘judge and jury4 A Magistrate holding
2 peeliminary inquiry under s. 164 of the Code of Crniminal Pro-
cedure in 2 police 1nvestigation does mot exercise the functions
of a Court.s Commussioncrs appointed to take evidence under
the Civil or Criminal Frocedure Codes must act in conformity
with the provisions of this Act.

* Fact.” “TFact” means and includes—
(1) any thing, state of things, or relation of things
capable of being perceived by the senses;

' {2) any mental condition of which any person
15 conscious,

1 Queen-Empress v. Abdullak, (1885) (1923} 1 Rang
3 3 2 759, ¥ B
7 Iz\“}?«sf}rp:a - 4 Empress v Ashootosh Chucher-
s0ca 16y RudolpA Staltmann, (1911} butsly.(IS7S)4 Cal 483,79

B
- -E 3
* Kwg-Emperor v, Tun Hlamg, nBon’i‘!;’(;:.’l:{("uv Bharma, (:856)
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Ilustrations
{a) That there are certain objects arranged 1n a certain order in a certain
Place, 1s a fact,
(b) That a man heard or saw something, 1s a fact
{6) That a man said certain words, 1s a fact.
(d) That a man holds a certam opimon, has a certain 1ntention, acts I1n
good farth, or fraudulently, or uses a particular word m a particular sense, < is

or was at a specified tume of a particular is a fact
{¢) That 2 man has a certain reputation, 1s a fact,
COMMENT

Clause (1) refers to external facts which can be perceived
by the five senses. Clause (2) refers to internal facts which are the
subject of consciousness. Thus facts are either physical or
psychological.

IHustrations (2), (5} and (¢) exemplfy clause (1); and (d)
and (e), clanse (2).

msrepresentation as to the intention of a person 15 a mis-
representation of a ‘fact”! See ill. {d) The state of a2 man's
mind is as much 2 fact as the state of his digestion.2

One fact is said to be relevant to another when
Relvant »  the ome is connected with the other in
any of the ways referred to mn the pro-

visions of this Act relating to the relevancy of facts.

COMAMENT.

The word ‘relevant’ means that any two facts to which
1t 1s applied are so related to each other that, according to the
common course of events, that one, either taken by itself or in
connection with other facts, proves or renders probable the past,
present or future existence or non-existence of the other.

¢ Relevant,” strictly speaking, means admissible 1n ewidence
Erroneous admission of any evidence does not make 1t relevant,

The word ‘relevant’ 1s used in the Act with two distinct
meanings (a) as admissible, (B) as connected 3

Of all rules of evidence, the most umnersal and the most
obvious 1s this,—that the ewvidence adduced should be alke
directed and confined to the matters which are in dispute, or
which form the subject of tnvestigation  The theorctical proprniety
of this rule never can be matter of doubt, whatever difficulties
may anse in its application The tribunal 1s created to deter-
mune matters which either are in dispute between contending

1 Re Jaladu, (1011) 36 Mad 453, 2 Per Bowen, L J, i Edgugton
The Crown v, Mussan wat Soma, 1916\« Fatzmaursce, (1885) 29 Ch D 130,
P R No 17 of 1016 (Cr), Salehv 453

Mussammat Bakhtawar, {1916) P R 3 Lala Chand v Sayed Shah, {1599}
No 3 of 1017 3C W N e
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France, where every thing is admissible as evidence ‘which the
law does not expressly exclude.!

Clause (2) refers to various regulations issued by Govern-
ment in Non-Regulation Provinces.

But the Ewidence Act does not contain the whole law of
evidence applicable to Bntish India, The law of evidence is
contamned 1n the Evidence Act and in other Acts and Statutes
which make specific provisions on matters of evidence and which
are applicable to British India. Where, therefore, the records of
a German Court were not authenticated in accordance with
the Indian Evidence Act, but in the manner prescribed by the
English Extradition Act, which is applicable in this country,
the records were held admissible under 1t.2

The proviso to the section saves all rules of evidence which.
are to be found in different Acts and Regulations. There are
several provisions of Statutes passed by the Parllament which are
in force in India, and of Acts of the Indian Legislature dealing
with matters of evidence. Such provisions are excepted by this
proviso2

3. In this Act the following words and expres-
Interpreta- sions are used in the following senses,
tion clause unless a contrary intention appears from
the context:— \
“Court” includes all Judges and Magistrates,

o Court # and all persons, except arbitrators,
legally authorised to take evidence.
COMMENT.

. Thx.s definition is not meant to be exhaustive. The word
" Court’ means not only the judge in a tnal by a judge with a
jury, but includes both judge ‘and jury4 A Magistrate holding
a preliminary inquiry under s 164 of the Code of Criminal Pro-
cedure 1n a police investigation does not exercise the functions
of a Court.S" Commussioners appointed to take evidence under
the Ciril or Cnminal Frocedure Codes must act in conformity
with the provisions of this Act,

** Fact.” “Fact” means and includes—
(1) any thing, state of things, or relation of things

::npablc of being perceived by the senses;
' (2) any mental condition of which any person
is conscious.

§ Queen-Lmpress v Abdullah, (1885)  (1923) 1 Rang.750, F B
7 Al 38
T S Rndotph Stattmann, (ot} bty (vt g Cal g Chucker-
- s

39€al 16, 3,F B
. -E: . Bh
3 King-Lmperor v. Tun Hlamg, 11 Bz?mm;;:,;:'imsv arma, (1556)
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Tlustrations

(a) That there are certain objects arranged 1n a certain order in a certain
Place, 15 a fact,

(b) Thata man heard or saw something, 1s a fact

{6} That a man said certain words, 1s a fact

(4) That a man holds a certamn opimon, has a certam intention, acts in
good {aith, or fraudulently, or uses a particular word 1 a particular sense, cr 15
or was at a specified tume conscious of a particular sensation, 1s a fact

{¢} Thata man has a certain reputation, 1s a fact

COMMENT.

Clause (1) refers to external facts which can be perceived
by the five senses. Clause (2) refers to internal facts which are the
subject of consciousness. Thus facts are either physical or
psychological

Mlustrations (a), (8) and (¢) exemphfy clause (1); and (d)
and (¢), clause (2)

A'musrepresentation as to the intention of a person is a mis-
representatton of a ‘fact.’! See ill. (d). The state of a man's
mind 1s as much a fact as the state of s digestion 2

One fact is said to be relevant to another when
the one is connected with the other in
any of the ways referred to in the pro-
visions of this Act relating to the relevancy of facts.

COMMENT.

The word ‘relevant’ means that any two facts to which
1t 1s applied are so related to each other that, according to the
common course of events, that one, either taken by atself or 1n
connectron with other facts, proves or renders probable the past,
present or future existence or non-enistence of the other.

‘ Relevant,” strictly speaking, means admssible in evidence
‘Erroneous admission of any evidence does not make 1t relevant.

The word ‘relevant’ 1s used in the Act with two distinct
meamngs (@) as admissible, (b) as connected 3

Of all rules of evidence, the most umversal and the most
obvious 1s this,—that the evidence adduced should be alke
directed and confined to the matters which are in dispute, or
which form the subject of investigation. The theoretical propriety
of this rule never can be matter of doubt, whatever difficulties
may anse 1n 1its apphcatton The tnbunal 1s created to deter-
mne matters which ether are in dispute between contending

“‘ Relevant "

A Re Jaladu, (1a11) 36 Mad 453, 2 Per Bowen, L J., in Edgmgton
The Crown v. Mussammat Soma,(1016) « Fitzmaurice, (1885) 29 Ch D 420,
P R No 170f 1016 (Cr), Salehv 483

Mussammat Bakhtawar, {1916} P R 3" Lala Chand v Sayed Shah. (1§
No 3 of 1917 3C. W, N, celsvng
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arties, or otherwise require proof ; and anything which is peither
glrectly nor indxrectlyczl'elevant to those matters ought at onci;
to be put aside as beyond the jurisdiction of the tribunal, ant
as tending to distract its attention and to waste its time, Ev‘t-
dence may be rejected as irrelevant for one or two reasons: Ist,
That the conpection between the principal and evidentiary facts l?
too remote and comjectural. 2nd, That it is exch.xded by the state od
the pleadings, or what is analogous to the pleadings; oris rendere
superfluous by the admusstons of the party against whom it is
offered.}

The expression “ facts in issue ’
and includes— . .
any fact from which, either by itself or in con-
nection with other facts, the existence, non-existence,
nature or extent of any right, liability, or disability,
asserted or denied in any suit or proceeding, neces-
sarily follows. .
Explanation.—Whenever, under the provisions qf
the law for the time being in force relating to Civil
Procedure, any Court records an issue of fact, the f.act
to be asserted or depied in the answer to such issue is a
fact in issue.

means
Factsinissue ™

Iiiustratrons,
A s accused of the murder of B
At Iys tnial the followrng facts may be 1n isstie t—
that A caused B's death,
that A intended to cause B's death ;
that A had recerved grave and sudden provocation from B,
that A, at the time of doing tae act which caused B’s death, was, by
Teason of unsoundness of mund, incapable of knowingits nature
COMMENT.

Facts in 1ssue mean the matters which are 1n dispute or which
form the subject of decision in the suit. In determining the
relevancy of evidence to the matters in dispute in a cause, it is of
the utmost importance to remember that the question is whether
the evidence offered 1s relevant fo any of them ; because evidence
not admissible in one point of view, or for one purpose, may be
perfectly admussible in some other point of view, or for some other
purpose. (1) Ewvidence not admisstble to prove some of the issues
or matters in question may be admissible to prove others; evi-
dence not admussible in causa, may be most valnable as evidence
extra causam ; and evidence not receivable either in proof of the

1 Beet, 12th Edn., s3. 251, 252, D, 2324 '
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facts in dispute, or to test the credit of witnesses, etc., may be im-
portant as showing the amount of damage sustained by a plamtiff,
etc. {2) Evidence not admussiblein the first 1nstance may become
s0 by matter subsequent. . . (3) Evidence may be admssible to
prove a subalternate principal fact, which might not be admissible
to prove the immediate fact in 1ssue. . In all cases . . the
ultimate presumption must be connected erther mediately or im-
mediately with facts established by proof.!

The * facts 1n issue’ are facts out of which some legal night,
hability, or disability, involved in the enquiry, necessarily anses,
and vpor which, accordingly, a decision must be armved at.
Matters which are affirmed by one party to a swt and demed by
the other may be denominated, facts in 1ssue; what facts are 1n
issue in particular cases, is  question to be determined by the sub-
stantive law or in some cases by that branch of the law of procedure
which regulates the law of pleadings, civil or crimnal.

Criminal cases.—As regards crimunal cases, the charge con-
stitutes and includes the facts 1n 1ssue  See Chapter XIX of the
Crimunal Procedure Code.

Civil cases.—As regards civil cases, facts inissue are determined
by the process of framing 1ssues. See 0. XIV, rr. 1-7, Civil Pro-
cedure Code.

“ Document ” means any matter expressed or
described upon any substance by means
of letters, figures or marks, or by more
than one of those means, intended to be used, or which
may be used, for the purpose of recording that matter.

Tiiustrations

‘“ Document *

A wnting 1s a document
Words printed, hith hed or are

A map or plan s a docutent

An msenption on a metal plate or stone s a document
A cancature 1s a document

COMMENT.

Under the term * documents * are properly included all matenal
substances on which the thoughts of men are represented by writing,
or any other species of conventional mark or symbol Thus the
wooden scores on which bakers, milkmen, etc., indicate, by notches,
the number of loaves of bread or quarts of mlk supphed to their
ctustomers Lo Anmes s -t - o ) -
In some instanc
mentary and rec .
drawings, which clearly belong to the latter head, but differ from

1 Best, 32th Edn, s. 264, PP. 243,244
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parties, or otherwise require proof; and anything which 15 neither
directly nor indirectly relevant to those matters ought at once
to be put aside as beyond the jurisdiction of the tribunal, and
as tending to distract its attention and to waste its time. Evi-
dence may be rejected as 1rrelevant for one or two reasons: 1st,
That the connection between the principal and evidentiary facts 15
too remote and conjectural. 2nd, That it is excluded by the state of
the pleadings, or what is analogous to the pleadings; oris rendered
superfluous by the admissions of the party against whom it is
offered.!

The expression ** facts in issue ” means
and includes— .

any fact from which, either by itself or in con-

nection with other facts, the existence, non-existence,

nature or extent of any right, liability, or disability,

asserted or denied in any suit or proceeding, neces-
sarily follows, .

Explanation.—Whenever, under the provisions of

the law for the time being in force relating to Civil

Procedure, any Court records an issue of fact, the f_act

to be asserted or denied in the answer to such issue is a

fact in issue,

*'Factsinissue ™"

lustratzons,
A is accused of the murder of B.
At lus trial the following facts may be 10 1ssne :—
that A caused B's death,
that A intended to cause B's death;
that A had received grave and sudden provocation from B;
that A, at the time of doing tae act which cansed DB’s death, was, by
Teason of unsoundness of mind, incapable of knowng its nature

COMMENT.

Facts 1n issue mean the matters which are in dispute or which
form the subject of decision in the suit. In determining the
relevancy of evidence to the matters in dispute in a cause, it is of
the utmost importance to remember that the question is whether
the evidence offered is relevant fo any of them , because evidence
not admissible in one point of view, or for one purpose, may be
perfectly - >-° 77 - - or some other
purpose. . of the jssues
or mattey - . others; evi-
dence not admussible in causa, may be most valuable as evidence
exira causam ; and evidence not receivable either in proof of the

! Best, 12th Edn,, ss. 251, 252, p. 232,
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The Evidence Act contains no reference to a distinctton
between direct proof and indirect preof or proof by circum-
stantial evidence.

The defimtion ot “evidence’ covers (a) the evidence of
witnesses and (b)) documentary evidence It does mnot cover
everything that the Court has before1t. There are certain other
media of proof, eg, the statements of parties and accused
persons, the demeanour of witnesscs, the result of local investiga-
tions, facts of which the Court takes judicial notice and any real
or personal property, the inspection of which may be material
in determiming the questions at issue, such as weapons, tools or
stolen property ! The defimition of ‘ evidence ’ 1s considered to be
incomplete as 1t does not include the whole matenal on which
the decision of the Tudge may rest

Confessions of co-accused, whether evidence —The confesstons of
persons, jointly tried for the same offence with an accused per-
son, are not, according to the Bombay High Court, techmcally
evidence 2 But the Calcutta High Court has held in a Full Bench
case that, though the evidentiary value of such confessions may
be but little, they are ‘evidence.’® Statements made by an
accused person are not evidence within the defimtion given 1n
this section*

Evidence taken In & different cass,—The evidence given 1n one
case upon the issues raised 1n that casc cannot be talen into
<consideration 1n another case in which other issues arise, but
parties may agree that evadence taken 1n one suit shall be treated
as evidence 1n another 3

Evidence of Judze —If, 1n a case, 2 Judge wishes to give
evidence, and intends the Courts to act on his statement of facts,
he should make that statement 1n the same manner as any other
witness, and not merely introduce 1t 1n his judgment A Judge
cinnot, without giving evidence as a witness, import 1nto a case
his own knowledge of particular facts ®

A fact 1s said to be proved when, after consider-
ing the matters before 1it,'! the Court
either believes 1t to ewist, or considers
its existence so probable that a prudent man ought,
under the circumstances of the particular case, to act
upon the supposition that it exists.

** Proved

1 [eld, 71 Bdn, p 15 (197 PJ LB 308

2 Qeen-Empress v Khandsa bin 5 uye Lubech, (1903) 7 Bom. L. R,
Pandu, {1890} 15 Bom 66 894, P ¢

3 Lmpress v Ashiotosh Chucher & Hurpurshad v Sheo Dyal, (1576)
bity, 1872) 4 Cal 433 F B 371 A 23y
A Ng1Th Nvany Qucen-LCmpress,
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that which we are now considening in this, that they are actual,
not symbolical representations. Documents, beinginammate things,
necessarily come to the cognizance of tribunals through human
testimony ; for which reason some old authors have denominated
them dead proofs (probatio mortua), in contradistinction to wit-
nesses, who are said to be living proofs (probatio vive).!

“Bvdence”  “ Evidence” -means and includes—
(1) all statements which the Court permits or
requires to be made before it by witnesses, in relation
to matters of fact under inquiry:
such statements are called oral evidence,

(2) all documents produced for the inspection of
the Court;

such documents are called documentary evidence,
COMMENT,

The word * Evidence ' considered in relation to Law, includes.
all the legal means, exclusive of mere argument, which tend to
prove or disprove any matter of fact, the truth of which 1s sub-
mitted to judicial investigation. This term and the word proof
are often used as synonyms ; but the latter 15 applied by accurate
logicians, rather to the effect of evidence, than to evidence itself.?
‘ Evidence’ has been dehned to be any matter of fact, the effect,
tendency, or design of which 1s to produce in the mind a persuasion
agﬁ;matlve or disaffirmative of the existence of some other matter
of fact,

A law of evidence properly constructed would be nothing less
than an application of practical experience acquired in Courts of
law to the problem of enquiring into the truth as to controverted
questions of fact.3 v

‘‘ Evidence 1s ether direct or indirect; according as the prin-
cipal fact follows from the ewidentiary—the factum probandum
from the factum probans—mmediately or by inference. In juris-
prudence, h T, direct evidence i ly used in the second-
ary sense, vz, as'limited to cases where the principal fact, or
factum prodandum, is attested directly by witnesses, things, or
documents. Indirect evidence, known in_ forensic procedure by
the name of ** circumstantial evidence,” is either canclusive or
presumptive ; conclustve, where the connection between the principal
and evidentiary facts—the factum probandum and factum probans—
is a necessary consequence of the laws of Nature: presumplive,
where n\‘only Tests on a greater orless degree of probability.”4

N
lqlq I}:;t, 12th Edn, s 215, 216, pp. Ga Speech of Mr. Stephen, Bom-
2" Taylor, 13th Tan, s 1, p. 1. P A

4 Best,12th Cda, s 27,p 16
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due regard being had to the burden of proof, 1s a sufficient basis
of decision ; but in the latter, especially when the offence charged
amounts to treason or felony, a much higher degree of assurance
is required. The serious consequences of an erroneous condem-
nation, both to the accused and society, theimmeasurably greater
evils which flow from 1t than from an erroneous acquittal, have
induced the laws of every wise and civilised nation to lay down
the principle, though often lost sight of in practice, that the
persuasion of gwlt ought to amount to a moral certainty ; . . .
* such a moral certainty as convinces the minds of the tribunal, as
reasonable men, beyond 2ll reasonable doubt.” The expression
“ moral certainty ' 1s here used in contradistinction to physical
certainty, or certamnty properly so called; for the physical
possibility of the innocence of any accused person can never
be excluded.””* There 1s only one standard of proof applicable
ahke to civil and crimunal tnals This 1s apparent from the
defimtion of * proved ’ and * disproved ” 1n this section.*

*“ The rules regulating the admassibility of evidence are, m
general, the same 1n civil as In cnmnal proceedings ”  When
dealing with the serious question of the gwmlt or innocence of

) Tt * "™ " eneralrules have been

. ential to the establish-
ment of the charge against the accused, lies on the prosecutor.

(2) The evtdence must be such as to exclude, to a moral
certainty, every reasonable doubt of the gwlt of the accused.

(3) In matters of doubt 1t 1s not only safer to acquit
than to condemn, since 1t is better that several gumlty persons
should escape than that one innrocent person should suffer.

(4) There must be clear and uneqmnivocal proof of the
corpus delicts

5) The hypothesis of delinquency should be consistent with
all the facts proved.”’s

A fact is said to be disproved when, after con-
sidering the matters before it, the Court
either believes that it does not exist,
or considers its non-existence so probable that a
prudent man ought, under the circumstances of the
particular case, to act upon the supposition that it
does not exist. .

“ Disproved **

A fact is said not to be proved when
it is neither proved nor disproved.
1 Best, 12th Edn, 5 95, 3 Best, 12th Edn,, ss. §39-451, PP.

p 82
2 In re Moty Lal Ghose, (1917) 45 2-382.
Cal 160, (1917) 372-3

“Not proved *
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COMMENT, )

The word * proof * seems properly to mean anything which
serves, either immediately or mediafely, to convince the mind
of the truth or falsehood of a fact or proposition ; and the proofs
of matters of fact in general are our senses, the testimony of
witnesses, documents, and the like.

The rules of evidence cannot be departed from, because there
may be 2 strong moral conviction of gult ; for a Judge cannot
set himself above the law which he has to admimister or make
it or mould it to smit the exigencies of a particular occasion !

The degree of certainty which must be arrived at before
fact is said to be proved is that described in this section.?

1. *Matters before {t.’—The expression ‘ matters before it ~
includes matters which do not fall within the definition of
“evidence’ ins. 3  Therefore, in determinmng what is evidence
other than ewidence within the phraseology of the Act, the
definition of ' evidence ' must be read with that of ‘ proved.” It
would appear, therefore, that the Legislature intentionally
reframned from using the word ‘ evidence’ 1n this definition, but
used instead the words, ‘matters before it." For instance, a
fact may be orally admitted in Court. The admission would
not come within the definition of the word ‘ evidence * as given in
this Act, but still it 1s a matter which the Court, before whom
the admission was made, would have to take 1nto copsideration
in order to determine whether the particular fact was proved
or not.? So the result of a local investigation under the Civil
Procedure Code must be taken 1nto consideration by the Court.
though not ‘ evidence ’ within the definition given by the Act.

The result of a local enquiry by a presiding judicial officer,
although it does not come under cls, (1) and (2) of the defimtion
of the word *evidence,’ falls within the meaning of the word
‘ proved ’ which comes immediately after.

Dilterence between evidence in civil and criminal proceed-
ings.—The rules of evidence are in gencral the same in civil
and criminal proceedings, and bind alike Crown and subject,
prosecutor and accused, plaintiff and defendant. There are, how-
ever, some exceptions, e.g., doctrine of estoppel applies to civil
proceedings only. The provisions relating to confessions
(ss. 24-30), character of persons appearing before Court (ss. §3-54),
and incompetence of parties as witnesses (s. 120), are pecuhar to:
criminal proceedings  **But there is a strong and marked
diffcrence as to the effect of evidence in civil and criminal pro-
cecdings. In the former, a mere preponderance of probability,

.3 Per Jenkins, C. J, in Barmdra 3 Per Mitter, Ofig. C, J. .

Kumar Glose v mperer, (1900) 37 f{amagﬁv.ﬁﬁﬁfmoﬁ)z_'in,c(xgsz)"; &
3 Abdul Karym I )

(1R87) I‘"Tl{‘{‘}(‘rl;']': .?{.s,Ta"fcf,’_"“"' 4 dbid,



.SEC, 3.] PRELIMINARY. 11

due regard being had to the burden of proof, is a sufficient basis
of decision ; but in the latter, especially when the offence charged
amounts to treason or felony, a much higher degree of assurance
is required. The serious consequences of an erroneous condem-
nation, both to the accused and society, theimmeasurably greater
evils which flow from 1t than from an erroneous acquittal, have
induced the laws of every wise and civilised nation to lay down
the principle, though often lost sight of in practice, that the
persuasxon of guilt ought to amount to a moral certainty, .

* such a moral certainty as convinces the minds of the tnbunal as
reasonable men, beyond all reasonable doubt.,” The expression

‘ moral certainty ' 15 here used in contradistinction to physical
certainty, or certamty properly so called; for the physical
possibility of the innocence of any accused Person can pever
be exclnded.”’t There is only one standard of proof apphcable
ahke to civil and criminal trials. This 1s apparent from the
definition of * proved ’ and ‘ disproved ' 1n this section *

“* The rules regulating the admissidility of evxdem:e are, in
general, the same 1n civil as in ciminal proceedings > When
deahing with the senous questlon of the guilt _or innocence of

: " rules have been

to the establish-
he prosecutor,
(2) The evidence must be such as to exclude, to a moral
certainty, every reasonable doubt of the guilt of the accused.
(3) In matters of doubt 1t is not only safer te acquit
than to condemn, since it 1s better that several guilty persons
should escape than that one innocent person should suffer
(4) There must be clear and unequivocal proof of the
corpus delicti.
{5) The hypothests of delinquency should be consistent wath
all the facts proved.””s
A fact is said to be disproved when, after con-
sidering the matters before it, the Court
either believes that it does not exist,
or considers its non-existence so probable that a
prudent man ought, under the circumstances of the
particular case, to act upon the supposition that it
does not exist.

“ Disproved **

A fact is said not to be proved when

“*Not proved
Feved™ it is neither proved nor disproved.

1 Best, 12th Edn, s 95, 3 Best, 12th Edn, ss. » PP.
o2 Tn v Mols Lal Giose, P 45 37vaee 430430 PP
al 1
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COMMENT,

This defimtion of * proved’ 1s the embodiment of a sound
rule of common-sense It describes what degree of certainty
must be arnved at before a fact can be said to be proved. Proof
means anything which serves, either immediately or, mediately,
to convince the mind of the truth or falsehood of a fact or prope-
sition. There is no law in this country which recognizes different
degrees of proof in different cases.! But a much stricter degree
of proof 15 required 1n penal proceedings than in civil ones, and
the persuasion of guilt must amount to such a moral certainty
as convinces the minds of the tribunal, as reasonable men, beyond
all reasonable doubt, Thus, in a civil case, a Judge of fact must
find for the party in whose favour there 1s a preponderance of
proof, though the evidence is not entirely frce from doubt. In
a cnirmnal case no weight of preponderant evidence is sufficient
short of that which excludes all” reasonable doubt, Unbiassed
moral conviction is no sufficient foundation for a verdict of gwlty
unless it 1s based on substantial facts leading to no other reason~
able conclusion than that of guilt. In cases dependent on cir-
cumstantial evidence, the incriminating facts must be imncompati-
ble with the innocence of the accused, and incapable of explara-
tion on any other reasonable hypothesis than that of his guilt.
Circumstantial evidence, not furnishing conclusive evidence against
an accused, though forming a ground for grave suspicion against
him, cannot sustain a conviction. To justify the inference of
gult from circumstances, the mnculpating facts must be shown to
be incompatible with the innocence of the accused and incapable
of explanation or any other reasonable hypothesis than that of
guilt 2 No man can be convicted of an offence where the theory
of his guilt is no more likely than the theory of lus wmnocence.?

4. Whenever it is provided by this Act that the
rfay presume Court may presume a’fact, it may cither
. regard such fact as proved, unless and
until it is disproved, or may call for proof of it:
‘Whenever it is directed by this Act that the Court
s pre- shall presume a fact, it shall regard
sume ! such fact as proved, unless and until it
is disproved :
When orte fact is declared by this Act to be con~
Pr;‘(‘:g'ncluun» clusive proof of another, the Court shall,
4 on proof of the one fact, regard the other

1 See Weston v. Peary Mahan Dass, 31 Ca) Gor

1932} ao Cay 83 3 I
= Lmperor . Kangat Malr, (1905) 15 Tom L. e 3ng 020 Omhar. (1912)
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as proved, and shall not allow evidence to be given
for ‘the purpose of disproving it.
COMMENT,

““The term °presumption’ .n 1ts largest and most compre-
hensive signification, may be defined to be an inference, affirma-
tive or disaffirmative of the truth or falsehood of a doubtful
fact or proposition, drawn by a process of probable reasoning
from something proved or taken for granted.”!

Inferences or presumptions are always necessarily drawn
wherever the testimony 1s circumstantial: but presumptions,
specially so called, are based upon that wide experience of a
connection existing between the facia probantic and the factum
probandum which warrants a presumption from the one to the
other, wherever the two are brought into contiguity. Presump-
tions are drawn from the course of Nature, for instance, that
might will follow day, the seasons follow each other, deaths ensue
from a mortal wound, and the like, or from the course of human
affairs, from a famibanty with the ordinary springs of human
action, from the usages of society, domestic relationship and
transactions in business (see s 114).%

A presumption means a rule of law that Courts and Judges
shall draw a particular inference from a particular fact, or from
a particular evidence, unless and until the truth of such inference
15 disproved.

Presumptions are divaded into-—

(1) Presumptions of fact  This 1s akin to ‘* may presume *’
of this section  See ss. 86-88 and go

{2) Presumptions of law  These are :—

(a) Absolute—akin to “‘ conclusive proof " of this section.
See sa. 41, 112 and 113.

(6) Disputable or rebuttable—akin to ** shall presume’ of
this section. See ss. 79-85, 89, 105, 107-111

A Court, where 1t ‘may presume’ a fact, has a discretion
to presume it as proved, or to call for confirmatory evidence of
1t, as the circumstances require. In such a case the presump-
tion 1s not a hard and fast presumption, incapable of rebuttal
a presumption juris et de gure® In cases 1n which a Court shall
presume a fact, the presumption 1s not conclusive but rebuttable.

Presumption of fact or natural presumptions arc infer-
ences which are naturally and logically drawn from experience
and observation of the course of nature, the constitution of
human mnd, the springs of human action, the usages and
habits of society These presumptions are generally rebuttable.
?lause (1) of the section appears to point at presumptions of

acts,

! Best, 12th Tdn,, s 209, p 267. 3 Ewmperor v Shrinsvas, (1
2 Nortor, g7, Bom L R g6g vas, (190s) 7
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Presumptions of law or, as they are also called, ““intend-
ments”’ of law, and by the civilians, * presumptiones sen poss-
tiones juris,’’ are inferences or positions estabhished by law,
common or statute, and have been shown to be indispensable
to every well-regulated system of jurisprudence. They differ
from presumptions of fact and mixed presumptions in two most
important respects: Ist, that in the latter a discretion, more or
less extensive as to drawing the inferemce is vested in the
tribunal ; while in those now under consideration, the law
peremptorily requires a certain inference to be made whenever
the facts appear which it assumes as the basis of that inference.
2nd, as presumptions of law are, in reality, rules of law, and
part of the law 1itself, the Court may draw the inference when-
ever the requisite facts are before 1t.! Presumptions of law
are based, ke presumptions of fact, on the umformity of
deduction which experience proves to be justifiable ; they differ
in being vested by the law with the quality of a rule, which
directs that they must be drawn ; they are permissive Iike natural
presumptions, which may or may not be drawn; and presump-
tions of law again differ in their force, according as they are
rebuttable or irrebuttable. As to the former, the presumption
shall stand good only until 1t 1s disproved. The latter class, or
irrebuttable presumptions, the law holds conclusive See
$5. 79 10 go and &, 105 Supra as to presumptions of fact and re-
buttable presumptions of law,

Conclusive presumptions are inferences which the law makes
so peremptonly that it will not allow them to be overturned
by any contrary proof, however strong.....Fuctions of, law are
closely allied to irrebuttable presumptions of law... In other
words, where the law, for the advancement of justice, assumes
as fact, and will not allow to be disproved, something which 15
false, but not smpossible..... On t?\e whole, modern courts of
justice are slow to recognise presumptions as irrebuttable, and
are disposed rather to restrict than to extend their number.
To preclude a party, by an arbitrary rule, from adducing
evidence which, if received, would compel a der’ * his*
is an act which can only be justified by the expe
and soundest policy ; and some presumption <lass
‘never to have found their way into 3t.?
Clause 3 of the section points at irreb:
of law and the number of such presumpti: .
SS. 4T, 12, 113 Stpra and s. 82 of the Indi *
Mixed presumptions of * and fact o
i 1

to the English law of R i, . of
importance in this country.

! Best,12th Tdn, s 304, p = Best, 12th

2 Norton, a7, 4202744275 "



CHAPTER II.
OF THE RELEVANCY OF FACTS.

3. Evidence may be given in any suit or proceed-
b idencemay ing of the existence or non-existence
 Emesndege. of every fact in issue and of such other
vant facts facts as are hereinafter declared to be

relevant, and of no others.

" Explanation.—This section shall not enable any
person to give evidence of a fact which he is dis~
entitled to prove by any provision of the law for the
time being in force relating to Civil Procedure.

Lilustrations.
(a) A s tred for the murder of T by beatng him with a club with the
intention of causing by death
At A’s tnal the followmg facts are 1n 1ssue =—
A’s beating B with the club ,
A’s causing B's death by such beating,
A's intention to cause B's death
{8) A suitor does not bring with lum, and have in readincss for production
at the first hearing of the case a bond on which be relies  This section does not
enable hum to produce the bond or proveits contents at a subsequent stage of the
proceedings, otherwise than 1n accordance with the condrtions prescribed by the
Code of Civil Procedure

COMMENT.

Section 3 says that one fact is relevant to apother when the
one is connected with the other in any of the ways referred to in
this chapter. Relevancy 1s thus fully explained in ss 6-11,
‘‘ These segtions enumerate specifically the different instances of
the connection between cause and effect which occur most fre-
quently in judicial proceedings They are designedly worded very
widely, and 1n such a way as to overlap each other Thus a motive
for a fact inissue (s 8) 1s part of its cause (s. 7}, subsequent conduct.
influenced byt {s 8) is part of its effect {s 7) Facts relevant under
s II would, in most cases, be relevant under other sections.”t

The object of this section 15 to restrnict the investigation made
by Courts within the bounds prescribed by general convemence.

Of no fact can evidence be given unless 1t be either a fact in
issue or one declared relevant under the following sections. Thus
evidence of all collateral facts, which are incapable of affording

1 Stephen’s Introduction, 72
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Presumptions of law or, as they are also called, “‘intend-
ments” of law, and by the civilians, " praesumptiones sen posi-
tiones juris” are inferences or positions established by law,
common or statute, and have been shown to be indispensable
to every well-regulated system of jurisprudence. They differ
from presumptions of fact and mixed presumptions in two most
important respects: Ist, that in the latter a discretion, more or
less extensive as to drawing the inference is vested in the
tribunal ; while in those now under consideration, the law
peremptorily requires a certain inference to be made whenever
the facts appear which it assumes as the basis of that inference.
2nd, as presumptions of law are, in reality, rules of law, and
part of the law 1itself, the Court may draw the inference when-
ever the requisite facts are before it.! Presumptions of law
are based, like presumptions of fact, on the umformity of
deduction which experience proves to be justifiable ; they differ
in being vested by the law with the quality of a rule, which
directs that they must be drawn ; they are permissive like natural
presumptions, which may or may not be drawn; and presump-
tions of law again differ in their force, according as they are
rebuttable or irrebuttable. As to the former, the presumption
shall stand good only until 1t 1s disproved. The latter class, or
jrrebuttable presumptions, the law holds conclusive.?2 See
ss. 79 to 9o and s. 105 supra as to presumptions of fact and re-
buttable presumptions of law;

Conclusive presumptions areinferences which the law makes
so peremptorily that it will not allow them to be overturned
by any contrary proof, however strong.....Fictions of law are
closely allied to irrebuttable presumptions of law... In other
words, where the law, for the adv of justice, N
as fact, and will not allow to be disproved, something which is
false, but not impossible..... On the whole, modern courts of
justice are slow to recognise presumptions as irrebuttable, and
are disposed rather to restrict than to extend their number.
To preclude a party, by an arbitrary rule, from adducing
evidence which, if received, would compel'a decision in his favour,
is an act which can only be justified by the clearest expediency
and soundest policy ; and some presumptions of this class onght
‘never to have found their way into it.3

Clause 3 of the section points at irrebuttable presumptions
of law and the number of such presumptions is very few {see
SS. 41, 112, 113 Supra and s. 82 of the Indian Pepal Code),

Mixed presumptions of law and fact are chiefly confined

to the English law of Real Property. Th ]
importance in this country, perty ese are ot of any

' Hest, 12th Bdn,
2 Ncﬂc::omndn " 3P e 3 Dest, 12th Edn, g5 306, 307, 307,

PP 272, 274-275.



CHAPTER 1II
OF THE RELEVANCY OF FACTS.

5. Evidence may be given in any suit or proceed-~
beEyidenc'e‘maty ing of the existence or non-existence
intmeandrete.  Of every fact in issue and of such other
vant facts facts as are hereinafter declared to be

relevant, and of no others.

Explanation.—This section shall not enable any
person to give evidence of a fact which he is dis-
entitled to prove by any provision of the Jaw for the
time being in force relating to Civil Procedure.

Tustrations,
(@) A 1s tned for the murder of B by beating lim with a club with the
intention of causing his death
At A’s trial the following facts are 10 1ssie —
A’s beating B with the club,
A’s causing B’s death by such beating,
A’s intention to cause B's death
{b) A suitor does not bring with lum, and have 1n readmess for production
at the first hearing of the case, a bond on which he relies  Thus section does not
enable him to produce the bond or prove its contents at a subsequent stage of the
proceedings, otherwise than 1n accordance with the conditions prescribed by the
Code of Civil Procedure

COMMENT

Section 3 says that one fact 1s relevant to another when the
one is connected with the other 1n any of the ways referred to in
this chapter, Relevancy 1s thus fully explained in ss. 6-11.
““ These sections enumerate specifically the different instances of
the connection between cause and effect which occur most fre-
quently in judicial proceedings They are designedly worded very
widely, and in such a way as to overlap cach other  Thus a motive
for a fact inissue {s. 8) is part of its canse {s 7), subsequent conguct,
influenced by it (s. 8) is part of its effect (s. 7) Facts relevant under
s 1 would, in most cases, be relevant under other sections 1

The object of this section is to restrict the investigation made
by Courts within the bounds prescribed by general convenience.

Of no fact can evidence be given unless 1t be either a fact in
issue or one declared relevant under the following sections, Thus
evidence of all collateral facts, which are incapable of affording

L Stephen s Introduction, 72
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any reasonable presumption as to the principal matters in disp‘u_te,
aré excluded to save public t' - ‘ A -
not covered by the purview «
last four words of the sectio . .o
from proving amy facts not in issue or not declared relevant by
any of the remaining sections of tins chapter. To establish the
relevancy of any fact, 1t must be shown that 1t is a fact in issue
or a fact such as hereinafter declared to be relevant. Evidence
is to be confined strictly to the 1ssue. The object of this chapter
is to point out 1n what cases collateral facts are relevant.

Admissibility of a document.—A party filing a document cannot
urge its inadmssibility when the opposite party seeks to use 1t
against im.? .

\Where no objection is taken in the Court of first instance to
the reception of 2 document 1n evidence, it 1s not within the pro~
vince of the appellate Court to raise or recognise it in appeal?

Explanation.—This explanation prohibits a party from claim-
ing any relief upen facts or documents not stated or referred to
by him in his pleadings. Illustration (b) elucidates the meaning
of the explanation.

6. TFacts which, though not in issue, are so con-
Relevancy of nected with a fact in issue as to form
‘{,‘,‘,’,’ ofoT™AS  part of the same transaction, are relevant,
transaction whether they occurred at the same time

and place or at different times and places,

Hustrations N

(a} A is accused of the murder of B by beatiag tum.,  Whatever was saul
of doae by A or B or the by-standers at the beating, or so shortly before or after
1t as to form part of the tramsaction, 15 a relevant fact,

(5) Aisaccasedof waging waragaiast the Queenby taking part in an armed
wnsurrection 1n which property 15 destroyed, troops are attacked, and gaols are
broken open  The oceutrence of these facts 1s relevant, as forming part of the
grneral transaction, though A may not have been present at all of them.

{e) A sues B for a Libel contained 1n a letter formung part of o correspond-
cne~  Letters between the parties relating to the subject out of which the libel
arose, and forming part of the correspondence in which it is contatned, ate
reievant facts, though they do not contain the libel itself )

() The question is, whether certain goods ordered from B were delivered
to A, The gaols were dxlaered to several interme Liate persons successiv
Lach dehivery is a relevant fact.

Raman\e  Secretary of State for  Dihond,
Inhan Co\nert, oy o o handev Godlole, (1886) 11 Bom. 320}
2 Chimmagy Gornd Godbote v Prmnte Lhbur Al Dhyea Lal Jha, (1880) 6

\
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COMMENT,

This section admits those facts the admissibility of which
comes under the techmical expression res gestee (f e., the onginal
proof of what has taken place), but such facts must ‘ form part
of the same transaction.” If facts form part of the transaction
which1s the subject of enquiry, manifestly, evidence of them ought
not to be excluded The question 1s whether they do form part
or are too remote to be considered really part of the transaction
before the Court A transactton 1s a group of facts so connected
together as to be referred to by a stngle legal name, as a crime, a
contract, a wrong or any other subject of mquiry which may be in
issue.  Every fact which 1s part of the same transaction as the
facts in issue is deemed to be relevant to the factsinissue, although
it may not be actually 1n 1ssue, and although if 1t were not part
of the same transaction 1t might be excluded as hearsay ! Illustra-
tion (b) indicates that acts done at different places and times may
form part of the same transaction

A transactton 1n 1ts ordinary sense 1s some business or dealing
which 1s carried on or transacted between two or more persons?
The best explanation of the principle which admits evidence of
res geste 1s this.  ** The affairs of men consist of a complication
of circumstances, so intimately 1nterwoven as to be hardly separable
from each other. Each owes 1ts birth to some preceding circum-
stance, and 1n 1ts turn becomes the prolific parent of others, and
each, during its existence, has 1ts inseparable attnbutes, andits
kindred facts, matertally affecting its character, and essential to
be known, 1n order to a rnight understanding of 1ts nature.”'?

This and the following sections deal with circumstantial
evidence. Secttons 7, 8 and g explamn and 1llustrate this section.

CASES.

Facts forming part of the same transaction.—Statements of by-
standers witnessing a transaction aicrelevant 1f they are made while
the transaction 1s In progress or so shortly before or after 1t as to
form part of the same transaction 4 A person cannot be convicted
of one felony by proving him guilty of another unconnected felony,
yet, where several felonies are connected together and form part
of one transaction, the one 1s evidence to show the character of the
other.s The felling of trees, lasting over a month, with the theft
of which the prisoner was charged, was held to form one trans-
action ¢ Where A was tried for the murder of B by shooting him,

1 Chain_ Makto v The Lmperor, (1906) 51 € W N 206,

(1906) 11 C W N 240, 270 5 The hwgy Llhs, (1826) 6B &
2 Guypu Lall v Fatteh Lall, (1850) € 145

6Cal 171, 1t B 6 The Queen N Shepherd, {1868)
3 Taylor, 1th dn, s 583, p 401 L R 1C.C.R 118,
4 Cham Mahto v. The Lwmperor,
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the facts that the person, then 1n the room with B, saw a man with
a gun in his hand pass a window opening into the room where B
was shot, and thereupon exclaimed ‘‘ there’s butcher {2 name
by which A was known), were held to be relevant.! ) K

The only evidence against a prisoner charged with having
voluntarily caused gnevous hurt was a statement made in the pre-
sence of the prisoner by the person injured to a third person, imme-
duately after the commission of the offence. It was held that the
evidence was admssible under ss. 6 and 8, illustration (g).?

Facts not so connected as to form part of the same transaction.
~—Where a person was charged with forging a particular document,
evidence that a number of documents apparently forged, or held
n readiness for the purpose of forgery, were found in the pnisoner’s
possession, was held inadmissible.d The accused was charged
with having received 1llegal gratifications from C. & Co. on three
occastons in 1876, In 1876, 1877 and 1878, C. & Co. were doing
business as commissariat contractors and the accused was the
manager of the commissariat office. It was held that the evidence
of similar but unconnected instances of receiving illegal gratifica-
tions from C. & Co. in 1877 and 1878 was not admisstble against
him under ss, 5 to 134 In the trial of certain persons for murder
several witnesses were produced who testified to the fact that one
S had told them the morning following the night on which the
murder was commtted that he had seen the accused commit the
murder. S himself was also produced but denied all knowledge
of the occurrence. The lower Court also admtted the evidence
of one Mussamat J., the wife of one of the accused, disclosing com-

as the words were not said during the transaction, but subsequent
to its completion.5 Similarly, evidence of witnesses who deposed
that the deceased had made certain statements to them eight or
nine months and even ten days prior to his murder were held in-
admissible under this section or s. 8.8
_ 7. TFacts which are the occasion, cause or effect,
Facts which  immediate or otherwise, of relevant facts
are the occasion, N B PYRd
cause or eficef O facts In issue, or which constitute
offactsinisuc the state of things under which they
happened, or which afforded an opportunity for their
occurrence or transaction, are relevant.
1 FPuwkes, Stephen’s Dige 4 The L v . s 9
2 Inre Suraz ;h:gn!u,(:x;i: 1o0Cal. Vnnd el I?é’zii‘,L.;", .],' Vaapoory
02, L] .
3" Hlars Chintaman Dykshit v Moro . v
2oksknirit, 148%6) 11 Nom By - '
4 Lab gs1.
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Hiustrations

(4) The question 15, whether A robbed B

The facts that, shortly before the robbery, B went to a fair with money in
his possession, and that be showed it or mentjoned the fact that he had it, to
third persons, are relevant

{6) The question 13, whether A murdered B

Marks on the ground, produced by a struggl. at or near the place where the
murder was committed, are relevant facts

(¢) The gnestion s, whether A poisoned B.

The state of B's health before the symptoms ascribed to poison, and habits
-of B, known to A, which afforded an opportumty for the adminstration of poisor,
are relevant facts
COMMENT,

This section admits a very large class of facts connected with
facts in issue or relevant facts 1n addition to those admitted by the
preceding section  Ewidence relating to collateral facts 1s admis-
sible when such facts will, 1f established, establish reasonable
presumption as to the matter in dispute and when such evidence 1s
Teasonably conclusive. But a fact in 1ssue cannot be proved by
showing that factssmlar toit, but not part of the same transaction,
have occurred at other times. Thus when the questionis, whether
a person has committed a crime, the fact that he had committed
before a similar crime was irrelevant,

Motive, prepa- 8. Any fact is relevant which shows
ration and pre- > N .
wwous or subse- O constitutes a motive or preparation
quent conduct for amy fact in issue or relevant fact.

The conduct of any party,’ or of any agent to any
party, to any suit or proceeding, in reference to such
suit or proceeding, or in reference to any fact in issue
therein or relevant thereto, and the conduct of any
person an offence against whom is the subject of any
proceeding, is relevant, if such conduct influences
or is influenced by any fact in issue or relevant fact,
and whether it was previous or subsequent thereto

Explanation 1°—The word ‘' conduct” in this
section does not include statements, unless those
statements accompany and explain acts other than
statements ; but this explanation is not to affect the
relevancy of statements under any other section of
this Act.

Explanation 2.°—When the conduct of any person
is relevant, any statement made to him or in hiS/
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presence and hearing, which affects such conduct,
15 relevant.
Iltustrations

(a) A1s tried for the murder of B,

The facts that A murdered C, that B knew that A hitd murdered C, and that
B had tnied to extort money from A by to make his pubhe,
arce relevant,

(5) A sues B upon a bond fot the payment of money. B demes the making
of the bond

The fact that, at the time when the bond was alleged to be made, B requiied
money for a particular purpose, 1s Televant

{¢) Ans tried for the murder of B by poison

“The fact that, before the déath of B, A procured poison symiar to that
which was admunstered to B, is relevant.

(d) The question 15 Whether a certamn document 15 the will of A.

The facts, that not long before the date of the alleged will A made inquiry
1nto matters to which the provisions of the alleged will relate, that he consalted
vakals in reference to making the will, and that he caused drafts of other wills to
be prepared of which he did not approve, are relevant,

{¢) A 13 accused of a cnme

The facts that, either before or at the time of, or after the alleged crime,
A provided evidence which would tend to give to the facts of the case an
appearance favourable to himsclf, or that he destroyed or concealed evidence,
at prevented the presence or procured the absence of persons who might have
bLeen witnesses, or suborned persons to give falsc evidence respecting it, are
rcdevant.

() The question 15, whether A robbed B,

The facts that, after I} was robbed, C saud 1n A's presence—** the police are
Lomng to look for the man who robbed B,” and tbat immediately afterwards
A ranaway, are rclevant, N

{g) The question 18 whether A owes B rupees 10,000,

Tho facts that A asked C to lend um money, and that D said to C in A's
presence and hearing—*" 1 advise you not to trust A, for he owes 13 70,000
rupecs,” and that A went away without making any answer, are releyvant
facts

{(4) The question 15, whether A committed a crime

The fact that A absconded after recenving a etter warmmg him that inquiry
was being made for the cniminal, and the contents of the Ietter, are relesant.

(@} Alsaccuscd of a crime.

The facts that, alfter tho commission of the alleged crime, he absconded,
©OF Was in possession of property or the proceeds of property acquired by the
ctime, or attempted $o conceal things which were or might have been ued m
€ommitting it, are relevant.




SEC. 8.] OF THE RELEVANCY OF PACTS, 21

{f) The question 1s, whether A was ravished.

The facts that, shortly after the alleged rape, she made a complamt relating
to the crime, the aircurnstances under which, and the terms in which, the com-
plaint ivas made, are relevant

The fact that, without maling a complaint, she said that she had been
ravished 1s not relevant as condnct under thus sectzon, though 1t may be relevant
25 a dying declaration under section 32, clause (1), or as corroborative evidence
under section 157

(*) The question 1s, whether A was robbed

The fact that, soon after the alleged robbery, he made a complaint relating
to the offence, the crrcumstances under which, and the terms in which, the com-
plamnt was made, are relevant

The fact that he said he had been robbed without making any complant, is
not relevant, as conduct under this section, though 1t may be selevant as a
dymg declaration under section 32, clause (I), or as corroboratrs e evidence under
section 157

COMMENT,

Under this section the motive which induces a party to do an
act, or the preparation which he makes in 1ts commission, will be
taken into account. Evidence of motive or preparation becomes
important when a case depends upon circumstantral evidence only.

The Evidence Act intends to make only those statements
admissible which are the essential complement of acts done or refused
to be done, so that the act ttself or the omission to act acquizes a
speclal sigmficance as a ground for inference with respect to the
1ssues in the case under tnal.l

Motive,—There can be no action without a2 motive, which
must exist for every voluntary act Generally speaking the volun-
tary acts of sane persons have an 1mpeling emotion or motive
Motive n the correct sense 1s the emotion supposed to have led to
the act. If there 1s motive 1n doing an act, then the adequacy of
that motive 1s not in all cases necessary. Heinous offences have
been commetted from very shight motive. Ewidence of motive 1s
material 1n criminal cases. Illustrations (@) and (b) refer to motive.
The motives of parties can only be ascertained by inference drawn
from facts Where A was tried for the murder of B, the fact that,
at the instigation of A, B murdered C long before B’s murder, and
that A, at about that time, used expressions of malice against C,
were held to be relevant as furmshing motive, on the part of A, who
murdered B 2

Preparation.—Preparation and previous attempts to commit
an offence are nstances of previous conduct of the party influencing
the fact in1ssue or relevant fact  Where the question was whether

1 Per West, ], tn Lmpress v Rama 2 Rex v Clewes, (1830) 4 C. & Py
Birapa, (1878) 3 Bom 12, 17 221, ’
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A committed an offence, the fact of his having procured the instru~
ments, which were used 1n its commission, was held to be relevant.)
Illustrations (¢) and (d) refer to preparation.

1. ¢Conduct of any party’—The conduct of any party or
his agent 1n reference to a suit or proceeding will be scanned vnder |
this section. '

In the case of documents the Courts very often interpret them
by evidence of the mode 1 which property dealt with by them bas
been held and enjoyed. Sugden, L.C., 1 a case said: ** Tell me
what you have done under such a deed, and I will tell you what that
deed means.'? .

The word ‘ party’ tncludes the plaintiff and defendant in a aivil
suit as well as the accused tn a ciminal prosecution. .

2. Explanation 1,—The conduct of a party interested 1n any
proceeding at the time when the facts occurred out of which the
proceeding anses1s extremely relevant. According to this explana-
tion the word ‘conduct’ does not include statements unless those
statements accompany and explain acts other than statements ;
and it is on such a statement that the sigmficance of the act, which it
smic == wmanarsacee whinlly depends. Mere statements, as

stitute conduct. This explanation

. whose conduct 1s1n dispute, mixes

up together actions and statements ; and 1n such case those actions

and statements may be proved as a whole For instance, a person

15 seen running down a street 1n a wounded condition, and cailing

out the name of his assallant, and the circumstances under which

the tnjuries werenflicted  Here, what the person says and what he
does may be taken together and proved as a whole.®

T ¢ T~fes memmenpes of statements of

Statements made

+ are not admissible

i evidence as conduct or otherwise.>
This section, so far as it admits a statement as includea in the
word ‘conduct,’ must be read in connection with ss 25 and 26,
. ST *" ' would be shut out

i : under this section

‘ " o “ifluenced by a fact

. . ¢ e matiine caenibing

3 Palmer, Stephen's Digest, ro, 4 Subramanyan
2 AtiorneyGemeral v, Dpummond, (1887) 11 xu::'l).ano‘,"r.P g
t1%49) 2 IL L C. 837, 8 Queen-Cmpress v Nama, (188
3 Per Pthetam.’C. J., in Queens 14 Bom 260, P, B
';.';',Pn'u Y. Abduliah, (i833) 7 Al 385, & Ibid.
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as taken alone, and without referring to questions lcading to them,
there was nothing to connect them with the cause of death and so
to make them relevant.!

Acts of parties cannot be allowed to affect the construction
of written instrument 1f that construction be in 1tself ambiguous?;
otherwise, the conduct of the party 1s very important in the con-
struction of documents In criminal cases all the circumstances of
the case in every part of the conduct of the accused may be taken
into consideration for the purpose of showing the presence of cnme
by negativing the operation of every patural agency

Illustration (d) refers to previous conduct ; 1ll. (e}, to previous
and subsequent conduct of the accused,

3, Explanation 2,—Statements made m the presence ofr a

4 e B os R s EET

of an admussion, and therefore evidence agamst himself. It is a
general rule that statements made 1n the presence of the prisoner,
nd e S e Ly ]
him .

must

men “ . . . .
opportunity to speak. Silenceis not'ewdence of an ad‘missxm:, un-

be shown that the conduct which tl;ey allege to affect is relevant.’

CASES.

The accused conspired together, murdered a person, and impli-
cated their enemies into the offence. The persons so implicated
absconded, but the truth came to hight and the accused were tried
for murder. At the trial evidence was led to show that in two
previous trials for murders enemies of the accused were falsely in-
volved into the offence when some of the accused had in reality com-
mitted the offence. It was held that such evidence was not admis-
sible inasmuch as though the fact of enmity might be proved yet
the real truth about the previous murders could not be said to con-
stitute a motive or preparation for any fact 1n issue in the present
proceedings.6

In 2 trial for kidnapping, robbery and murder, the subsequent
conduct of the accused, :n making evidence for himself to prove

t Queen-Lmpresss Abdullah, (1885 v Walpole, [1801 z Q B. 534.
7 All 385, r 8 e AR R R
2 I se Purmanandas Jeewandas, .

{1882) 7 Bom. 1o09.
3 Reg v. Mallory, (s884) 15 Con .
5 '

4" Per Dowen, L J ,1n Weedemann
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A commutted an offence, the fact of his having procured the instru-
ments, which were used 1n its commssion, was held to be relevant.!
Illustrations (¢) and (&) refer to preparation.

1. ¢Conduct of any party.’—The conduct of any party or.
his agent 1n reference to a suit or proceeding will be scanned under |
this section.

In the case of documents the Courts very often interpret them
by evidence of the mode in which property dealt with by them has
been held and enjoyed. Sugden, L.C,, in a case said: ' Tell me
what you have done under such a deed, and I will tell you what that
deed means.”? K

The word ‘ party’ includes the plaintiff and defendant 1n a civil
swit as well as the accused 1n a enminal prosecution. 4

2, Explanation 1,—The conduct of a party interested 1n any
N + 4o simo oo abe fecig oocurred out of which the

. According to this explana-

ude statements unless those

dlstméulshed from acés, donotconsfituteconduct. This explanation
pornts to a case 1n which a person, whose conduct 1s 1n dispute, mixes
up together actions and statements ; and in such case those actions
and statements may be proved as a whole. For instance, a person
1s seen running down a street 1n a wounded condition, and calling
out the name of his assailant, and the circumstances under which
theinjuries were inflicted. Here, what the person says and what he
does may be taken together and proved as a whole.? .
T o : * | of statements of
Statements made
. . .. e not admissible
1n evidence as conduct or otherwise.®
This section, so far as it admits a statement as included in the
word ‘conduct,” must be read in connection with ss. 25 and 26,
and cannot admit a statement as evidence which would be shut out
by those sections® The conduct made relevant under this section
is conduct which is directly and immediately influenced by a fact
in issue or relevant fact, and it does not include actions resulting
from some intermediate cause, such as, questions or suggestions by
aother persons. Thus signs made by the deceased, shortly before her
death, when questioned as to the circumstances under which injuries
had been inflicted on her, could not be proved as conduct, inasmuch

t Palmer, Stephen's Digest, 10. 4 Subramanyan v. Paramaswarar,
2 AttorneyGemeral v. Drummond, (1887} 1 Mndyné, o
(1349) 2 H. L. C. 837, 8 Queen-Lmpress v Nana, (1880)

3 Per DPitheram,'C, J..in Quern- 14 Bom, 260, ¥. B
-I;w;pnn v. Abdullak, {1885) 7 All, 385, 8 Ibid
5. T B
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The details of the bustness on which he left are not relevant, except 1n 50
far as they are necessary to show that the bustness »as sudden and urgent,

(d) A sues B for mducing C to brezk a contract of service made by him
with A C, on leaving A's seriice, says to A— 1 am leaving you because B
has made me a better offer " This statement Is a relevant fact as explanatory
of C's conduct, which 1s relevant as a fact 1n 1ssue

{&) A, accused of theft, 1s seen to give the stolen property to B, wbois seen
to give it to A’'s wife. B says as he delrvers it—"" A says you are to hude this "/
B’s 1srelevant as 1 y of a fact which 1s part of the transaction

{f) Aistoed for a niot and 1s proved to have marched at the head of a mob
The cries of the mob are relevant as explanatory of the nature of the transaction

COMMENT.

Section 7 dealt with the admiss:biity of facts which are the
occasion, cause, or effect of factsinissue  Section 8§ similarly made
admissible facts showing motive or preparation for any fact 1n 1ssve
or relevant fact  The present section makes admussible facts which
are necessary to explamn or mntroduce relevant facts, such as place,
name, date, identity of parties, circumstances and relations of the
parties  Thus evidence of other offences commtted by the accused
15 admitted in order to establish his 1dentity or to corroborate the
testimony of a witness in 2 matenal particular  Section 11 is like
the present section

Tllustrations (a), (), (¢}, {d), (¢) and (f) lustrate the meaning
of the expression—'Facts necessary to explain and introduce a fact
m 1ssue or relevant fact * '

Tllustrations (d) and (e} indscate that explanatory statements
are admutted under this section 1rrespective of the fact whether the
person agatnst whom 1t 1s made heard 1t or was present when 1t was
made. Under this section 1t 1s not necessary that the person against
whom the statement 1s made should be present when 1t 1s made.
The English law requires the presence of the person agamst whom
the statement 15 made This section has introduced a dangerous
innovation,

IHentity,—The question of 1dentity under this section does not
anse till the offender commutting the crime charged is ascertained by
independent evidence !

CASES.

Judgment in a previous suit explalning the relationship ot
parties.—One of the questions in issue in a swt as to the pedigree
of a certain family being whether one G was son of B or of
one M, belonging to a totally different family from that of B, an
attested copy of a ({udgment 1n some proceedings long anterior
to the suit was tendered in evidence, in which judgment G was

5

1 Emperor v, Pasehu Das, (1920) 47 Cal. 61, r. 8
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alibi, lns projected flight by sea, and his endeavour to conceal his
identity, were admittedin evidenceasconduct indicating a conscious-
ness of impending danger and guilt.!  Evidence of the possession
by the accused of a large number of coins not 1n common circulation
and s attempt to dispose of them were held to be admussible, on
us trial for having fraudulently dehvered to another counterfeit
coins knowing them to be counterfert 2 In a tnal for the offence
of cheating, the facts that the accused was financially embarrassed
and had attempted to cheat on other occasions are relevant to
prove motive under this section 3
Tilustrations (f) and (k).—Under these illustrations the terms
of the complaint are admissible as onigmal evidence.4
9. Facts necessary to explam or introduce a fact
Facts noces 1 issue or relevant fact, or which sup-
Jary to eplin port or rebut an inference suggested
relevant facts by a fact in issue or relevant fact, or
which established the identity of any thing or person
whose identity is relevant, or fix the time or place
at which any fact in issue or relevant fact happened,
or which show the relation of parties by whom any
such fact was transacted, are relevanf in so far as
they are necessary for that purpose.
Hlustrations,

() The question is, whether a given docament 15 the will of A.

The state of A's property and of lus family at the date of the alleged will
may be relevant facts,

{b) A sues B for a libel imputing disgraceful conduct to A ; B affirms that
the matter alleged to be libellous 15 true

The positon and relations of the parties at the time when the litel was
published may be relevant facts as introductary to the facts 1n 1ss1e.

The particulars of a dispute between A and B about a matter unconnected
with the alleged libet are trrelevant, though the fact that there was o dispute mat
be relevant if 3t affected the retations between A and B

(r) A s accused of a cme

The fact that, soon after the commussion of the crime, A absconded from
tus house, is reluvant under section 8, as conduct subsequent to and affected
by facts in ssue. .

The {act that at the time when he left home he had sudden a5 wrgent
hu!m‘:u at the place to which he went, 15 relcvant, as tending to explain the
fact that he left home suddenly.

13!31(?3 :;f’fmpun v Sami, (1890) (!:14'11'3 X&ngjo:i{,h V. King Emperar,

2 Duredy Cmpress v, Nur Mahomes, ‘ 7
s 2 ’%‘"‘ sy Nur med, nJLQlu(.fe‘:m:r.zlllmdar.aId, (1872) 10
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The details of the business on which he left are not relevant, except 1n so
far as they are necessary to show that the business was sudden and urgent.

{d) A sges B for inducing C to break a contract of service made by him
with A C, on leaving A's service, says to A— ** I am Jeaving you because B
has made me a better offer * This statement 1s a relevant fact as explanatory
of C's conduet, which 15 relevant as a fact 1n 1ssue

(&) A, accused of theft, is seen to give the stolen property to B, whois seen
to give it o A's wafe. D says as be deliversit—" A says you are to ude this
D's statement 1s reler ant as explanatory of a fact which1s part of the transaction

{f) A1s tred for a ot and 1s proved to have marched at the head of a mob
The cries of the mob are relevant as explanatory of the nature of the transaction

COMMENT.

Section 7 dealt with the admssshility of facts which are the
occasion, cause, or effect of factsinissue. Section 8 similarly made
admussible facts showing motive or preparation for any fact in issve
or relevant fact  The present section makes admsssble facts which
are necessary to explain or introduce relevant facts, such as place,
name, date, 1dentity of parties, circumstances and relations of the
parties Thus evidence of other offences committed by the accused
is admitted m order to establish Ius 1dentity or to corroborate the
testinony of a witness 1n a matenal particular  Section 11 is Itke
the present section

Tiustrations (a). (3), {¢), (4), (¢) and (f) 1llustrate the meaning
of the expression— Facts necessary to explain and introduce a fact
1n 1ssue or relevant fact * 4

Illustrations (d) and (e) indicate that explanatory statements
are admutted under this section 1rrespective of the fact whether the
person against whom 1t is made heard st or was present when it was
made  Under this section 1t 1s not necessary that the person against
whom the statement 1s made should be present when 1t is made.
The Enghsh law requires the presence of the person against whom
the statement 15 made. This section has mtroduced a dangerous
nnovation.

Identity.—The question of identity under this section does not
artse till the offender committing the crime charged is ascertained by
wmdependent evidence.!

CASES.

Judgment In a previous sult explaining the relationship of
parties.—One of the questions 1n 1ssue 1n a sutt as to the pedigree
of a certain family being whether one G was son of B or of
one M, belonging to a totally different family from that of B, an
attested copy of a judg m some pr dings long anterior
to the suit was tendered in evidence, in which judgment G was

1 Emperor v, Panchu Das, (1920) 47 Cal 671, F B
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makes admissible in evidence things said or done by a conspirator
in reference to the common design. It applies to crimes as well
as torts, ¢, to jomnt offenders as well as joint tort-feasors, It
las no bearing ‘on the question as to how far a conspiracy to
commut an offence or actionable wrong is an offence under the
Indian Penal Code. It is based upon the principle that, when
several persons conspire to commit a cnime or a tort, each makes
the rest his agents to carry the plan into execution.

Confession.—A confession by a conspirator made to a
Magistrate after arrest disclosing the existence of a conspiracy,
its objects and the names of 1ts members, 1s not admissible under
this section against the co-conspirators jomtly tried with him,
but only under 5. 30 ' The statement of an accused, made after
arrest, and not amounting to a confession, 1s not admissible in
evidence against a co-accused under this section 2

English law,—This section is wider than the English law
which requires the acts or declarations to have been done or said
in the execution or furtherance of the common purpose. Under
the English law, therefore, 1f the acts and declarations of other con-
spirators were not in furtherance of the common purpose or were
done or made after the person agamnst whom the evidence 1s to be
given had severed lus connection with the conspiracy, they will
not be relevant against ham, Under this section acts done after
the termination of the conspiracy are also relevant.

Agreement but not direct meeting is  necessary.—Though
to establish the charge of conspiracy, there must be agreement,
there necd not be proof of direct meeting or combination, nor
need the parties be brought into each other's presence, the
agreement may be inferred from circumstances raising a pre-
sumption of a common concerted plan to carry out the unlawful
design.  So again it is not necessary that all should have joined
in the scheme from the first : those who come in at a later stage
are equally guilty, provided the agreement be proved?

. Exstence of conspiracy being established, sayings and

doings of conspirators, though in absence of each other, are
dence against fellow- pirators 4
CASES.

On a trial for forgery, a letter written by a person, who had no
hand in the forgery, to hus brother, a stranger to the transaction,
was produced. The writer of the letter was not examined : but the
Ietter was allowed to go in under this sechon. It was held that the
letter was not admissible under this section inthe absence of evidence
that its writer was a conspirator in the fabrication of the will.s

V Cmperor v, Abins  Bhushan  Cal
Chuckerbutty, (rar0) 39 Cal, 169 < 322/3.5017\” v Queen-Empress,

2 Sual Singh v. Emperor, (1018) (180296) 1 U B 148 ’
45 Cal. 700. S Dmperor v  Keshav Narayan,

3 Per'Jeakins, € I, wn Darndra  (1913) 2
Kumar Ghow v, Imperor. (1900} 37 (to13) 25 Bom. L. R. 248
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When facts not 11. Facts not otherwise relevant are
otherwiserclevant
become relevant.  Ielevant— L

(1) if they are mconsistent with any fact in issue
or relevant fact ;

(2) if by themselves or in connection with other
facts they make the existence or non-existence of any
fact in issue or relevant fact highly probable or im-
probable.’

Itustrations

(a) The questron 1s whether A comumitted a crame at Calcutta on a certain
day.

The fact that, on that day, A was at Lahote 1s relevant

The fact that, near the time when the crime was cnmmxtte(}, A was at a
distance from the place where 1t was commutted, which would render it highly

bable, though not 1mp , that he d 1t, 15 relevant

{t) The question 15, whether A commutted a crime.

The circumstances are such that the crime must have been commutted erther
by A, B, Cor D. Every fact which shows that the crime could have been com-
mmtted by no one else and that 1t was not commutted by esther B, C or D, is relev
wvant,

COMMENT.

Under this section, any fact which erther disproves or tends
to prove or disprove any claim or charge in a case is made relevant.
The effect of this and the previous section 1s to make every relevant
fact admissible as evidence. Thus, where the question 1s whether
X lent money to Y, evidence of the property e1 X about the trme
of the alleged loan 15 admissible as tending to disprove 1t. Simi-
larly, where the question 1s, whether X 1s the child of Y, evidence
of the resemblance, or want of resemblance, of X to Y 1s admissible.
In Reg, v. Parbhudas! West J. said:—" Section 11 of the Evi-
dence Act is, no doubt, expressed in terms so extensive that any
fact which can, by a chain of ratiocination, be brought into connec-
tion with another, so as to have a bearing upon 2 point in issue,
may possibly be held to be relevant within its meaning. But the
connections of human affairs are so mfinttely various and so far-

" Lol e

camaharr dland dleen dn baTen

PAROORY S

That such an extensive meamung was pot in the mind of the Legis-
lature, secms to be shown by several indications in the Act itself.
The 1llustrations to s, 11 do not go beyond familiar cases in the
Englishlaw of evidence.”

In order that a collateral fact may be admissible as relevant
under this section there are two requirements:

1 (s574)13 B I1.C. 90, 91; Lmperer v Panchu Das, (1920) 47 Cal. 671,
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(z) that the collateral fact must itself be estabhished by rea-
sonably conclusve evidence; and

(2} that it must, when established, afford a reasonable pre-~
sumption or wnference as to the matter i dispute.!

‘Thus, where the question in 1ssue was whether possession was
duly given of certain immovable properties under a deed of giit,
so as to make 1t complete and vahd under the Mahomedan law,

(4 enm LAYA thes o f tha dand af alfh nect ha hold 4 haon anarated

Under certain circumstances, in certain cases, the judgment
in a previous suit to which one of the parties in the subsequent
suit was not a party, may be admissible in evidence, for certan
purposes and with ceriain objects in the subsequent suit.? Except
where they are judgments a rem, or where they relate to pubhc
matters, judgments not infer parfes have been always held to be
not res judicata, but they cannot be wholly excluded for other
purposes m_so far as they explain the nature of possession,
or throw hight on the motives or conduct of parties or identiy
property.4

As a general rule, this section 1s controlled by s. 32 where the
evidence consists of statements of persons who are dead or who
cannot be found, but this rule 1s subject to certain exceptions.
The test, whether the statement of a person who 1s dead or who
cannot be found 1s relevant under s. IX and admissible under that
section (presuming that i1t 15 1n other respects within the intention
of the section) although it would not be adrmussible under s. 32,
15 this, It is admssible under s. 11 when 1t is altogether immaterial
whether what the dead man said was true or false, but highly
matenal that he did say it. In these circumstances, no amount
of cross-examnation could alter the fact, if it be a fact, that he
did say the thing, and if nothing more 1s needed to bring the thing
said 1n under s. 11, then the case is outside s, 32.5

1. ‘Highly probable or improbable.’—These words point
out that the connection between the facts in issue and the collateral
facts sought to be proved must be so mediate as to render the co-
existence of the two highly probable$

v Kkaver Sultan v, Rukha Sultan,  Neram Simgh, (1895) 22 1, A, 6o and
(1004) 6 Bom. L. R. 083, Bitta Kunwar v. Kesho Pershad, (1897)
2 Khaver Sullan Rukka Sultan, 241. A 10
{1904) 6 Bom. L. R 933, 03 4 Der Ranade, ] . in Lakskman v.
3 Tepu Khan v Rajanms Mohun  Amnt, (1000) 24 Tom 501, 500
Dar, (1ho%) 25 CAl_s22, P 0., holding S £2. D) Setha v. Missa Mohomed
e Shiraz, (1907) 0 Bom. L. R tog7.
s apoory

Lmpress v. M, J. Vy
Moodeiin (681} 6 Cat s, o
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On the question whether certain leases were perpetual, it was
held that the fact, that the intention mmdicated by the acts and
conduct of the parties was to make certain other leases, granted
at about the same time, under strmlar circumstances, perpetual,
would make 1t highly probable that the same was the intention
with regard to the leases in dispute, and that the facts relating to
these leases would be relevant facts under s. 11, cl. 21

CASES.

The plaintiff brought a st agamst several defendants to
prevent encroachments by the defendants in a lane which was the
common property of himself and the defendants It was held
that the admussion of one of the defendants in a previous suit to
which the other defendants were not parties as to the common
character of the portion of the lane between his house and the
plaintiff's, and also a simular statement 1 a deed put in by another
of the defendants to prove his title to his own house, were admissible
m evidence to establish the common character of the entire lane
as alleged by the plamntiff

In a case where the previous suit was to recover a two-thirds
share of the property in question, and the subsequent swit was
by a different plamtiff to recover the remaimng one-third share of
the same property, it was held in the subsequent suit that the
judgment 1n the previous swt was not admsstble in evidence, the
subject-matter in the two suits not being 1dentical ®

Where the plaintiffs and some of the defendants were co-owners
of certain properties, the question at 1ssue being whether there was
a partition between them, and whether under that partition the
defendants came to be 1n possession of a specific property in lien
of therr shares 1n all the properties, a petition and a written state-
ment filed by the defendants yn certain previous suifs admitting
the partition and the exclusive acquisition of the specific property
were put in, but objected to as inadmussible in evidence, 1t was
held that the documents were admissible agamst those defendants
under s. 11, cl. (2) and s. 21, cl. (3).4

In proceedings for probate of a will, a witness, who attended
on the testatnx durning her last illness, was asked to depose to a
statement made to the witness by the testatnx as to a disposition
of her ornaments by will. This question was disallowed. It was
held that the question was improperly disallowed, since 2 statement
by the testatrnix suggesting any inference as to the execution of a
will would be an admission relevant against her representatives and
would, therefore, be admissible as evidence under this section.s

1 Narsingh Dyal Saku v. Ram 4 Gyamnessa  v. Mobarakannessa,
Naran Singh, {1903) 30 Cal 883, 86  (1597) 25 Cal 210
2_Naro Vinayak v. Narahari, (1391) 8 Nana bin Knishnaji v. Shanker

16 Bom, 125 bin Nagappa, (1901} 3 Bom L. R,
s Tepu Khanv. Rajans Mohun Das, 465
(Y898) 25 Cal. 522, F. B,
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When the question 1s whether a person 1s a habitual cheat,
the fact that he belonged to an organization formed for the purpose
of habitually cheating in concert 1s relevant, and 1t is open to the
prosecution to prove against each person that the members of the
gang do cheat.!

Facts inconsistent with a fact in issue,—The statement of
a witness for the defence, that a witness for the prosecution
was at a particular place at a particular time, and consequently
could not then have been at another place, where the latter states
he was and saw the accused persons, 1s properly admissible in
evidence, even though the witness for the prosecution may not
himself have been cross-examined on the point 2

A letter wntten by an accused, when self-cisserving, is prima
facie evidence against him 1f 1t relates distinctly to a relevant point.
It 1s not necessary that it should be signed ; it is enough if it is
traced to the wnter, and 1t 15 admmssible though it may have been
ntercepted or surreptittously detained and opened. An unsigned
letter, proved to have been wntten by the accused, addressed to
a firm 1n London, which had shipped certain contraband cocaine
wlhich the accused was charged with importing inte Bengal, was
held to be admussible 1n ewdence, though intercepted under the
order of the Magistrate at the Post Office duning the course of
transit A letter wntten by the exporter of certain contraband
cocaine, the subject of the charge agamnst the accused, contamning a
reference to a telegram signed 1n a different name but bearing the
same business address as that of the accused, was held to be relevant
e et N ot N *  sender of the

Office under

In suts for 12. In suits in which damages are
tamages, facts  claimed, any fact which will enable the
allaConrt tode. Court to determine the amount of dam-
:ii_":ic?cﬂm;'“"h ages which ought to be awarded, is
Are relevan relevant.

COMMENT.

Thus section enables the Court to admit any facts which will
help it to determine the amount of damages which ought to be
awarded to a party. When damages are claimed 1n a suit, the
amount of the damages is a fact in issue,

Damages arc the pecuniary satisfaction which the plaintiff
may obtain by success in an action. They are limited to the loss.
which the plamtiff has actually sustained.

5 b atd\Mirsa L Dperor, (1909)  (1374) 11 B 31 € 116
ot 3 Booth v IT ', .
T kg \\ Sukhwam Mukundp, o5, 0+ Dperor (1913} 41 cat
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Under thus section 1t may be latd down generally that evidence
tending to determine, : ¢, to increase or dumjmsh, the damages,
15 admugsible though not expressly involved in 1ssue. Thus, in
an action for breach of promuse of marnage, plantiff may give
evidence of the defendant’s fortune; for 1t obviously tends to-
prove the loss sustained by the plamtiff ; but not 1n an action for
adultery ; nor for malicrous prosecution. But the evidence of the
amount of damage, which 1s the necessary and obvious result of
the defendant’s breach of contract, or of his tort, may be proved,
though only alleged generally in the plant.}

Section 73 of the Indian Contract Act lays down the rule
governing damages 1n actions of contract

Section 55 of the Indian Evidence Act lays down the condr-
tions under which evidence of character may be given in civil cases
with a view to damages.

Tactsrelevant 13. Where the question is as to the
when mght or  evjstence of any right' or custom,” the
custom 15 n N
questton following facts are relevant :—

(a) any transaction® by which the right or custom
in question was created, claimed, modified, recognized,
asserted or denied, or which was inconsistent with its
existence :

(6) particular instances in which the right or
custom was claimed, recognized or exercised, or in which
its exercise was disputed, asserted or departed from.

THustration M
The question 1s whether A has a nght to a fishery A deed confernng
the fishery on A’s ancestors, a mortgage of the fishery by A’s father, a subsc-
quent grant of the fishery by A’s father, wreconailable with the mortgage, parti-
cular 1nstances 1a which A’s father exercised the right, or in which the exerciser
of the nght was stopped by A’s neighbours, are relevant facts,
COMMENT.

The cases this section is intended to meet are those in which
the right or custom 1n question is regarded as capable of surviving
repeated instances of its assertion and demal, where transactions
may be supposed to have gone on modifying, asserting, denying,
creating, recognizing it, or being i i t with its existence,
leaving it, after all that has been given in evidence, fair matter for
judicial consideration, as to whether the Court should or <hould
not decree 1t.

To satisfy the requirements of this section the question must
be as to the existence of a right or custom.2

1 No: , 124,

2 Per Deaman, Jo 10 Mahamad v Tons N
-

3t Bom. 143, 1537 9
74

65,
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1. ‘Right,’—The nghts contemplated by this~ section are
planly concetved as admitting of proof by-cumulative instances
and transactions, and not by a single and decistve and final way,
namely, the terms of a document. Thc. wholq cont_c).(t indicates

e

incorporeal rights but™* a nght of ownership.2 This is the view of
the Bombay, Madras and_ Allahabad High Courts. The Calcutta
High Court has, however, held that the term * nght * includes only
incorporeal rights.? But the decisions of the Calcutta High Court
are not unammous on the pont.4 -

The section 15 not confined to public rights but covers private
rights also, c.g., see the illustration to the sectron.

2. *Custom.—Custom is a rule which, in a particular family
or in a particular district, has, from long usage, obtained the force
of law. ~ A custom to be recognized by a Court should be—

{x) ancient,
{2) continuous and uniform,

{5) compulsory and not op-
tional,
(6) peaceable, and

53) reasonable,
4) certain, {7) not immoral.
The customs which w11l be recognized under the Act will be—
(1) general, e.g., customs common to a class of people living
in the same district or belonging to the same caste or community ;
. (2) public, 4¢, any custom which 1s a matter of pubhc
interest,
(3) private, ¢g., family customs and usages The burden
of proving a custom lies on the party setting 1t up.
In order to prove a custom—
(1) ** The evidence should be such as to prove the uniformity
and continuity of the usage and the conviction of those following
it that they were acting in accordance with law, and this convic-
tion must be inferred from the evidence.
2) ' Evidence of acts of the kind, acquiescence 1n those acts,
their publicity, decisions of Courts, or even of panchayats upholding
such acts *&=-ter- ---0 C ) A '
their belit
but it is . ) . .
kind will .3

of the usage asserted.’'s )

Hl Per Beaman, J.1n-Mahamad v.

“:’::;i;‘(;?g;s.a;s.liom. 143.;54. 9
e Colieclor  of Gorahhpur v.
Palakdhary s,y.(v," (R A R

(1892) 16 Mad 194 ; Sabran Sheihh
v Odéy Mahto, (1922) 1 Pat, 375
3 Guyu Lall v, Fatieh Lali, (1880)
6 Cal 171, ¥. B,
4 See Tepu Khan v. Rajani Mohun
Das, (1898) 25 Cal, 522, and ~ ~
. \ ment of Mitter, ¥ “1n Gujju
- ' .- Fnill’,! Lall,

i 7M.
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A trade usage or custom may be proved in the same way as
a famuly custom, except that it i1s unnecessary to show that such
a custom 1s either ancient or continuous A trade usage may be
still in course of growth; it may require evidence for ats support
1n each case ; but in the result 1t 1s enough if 1t appear to be so
well known and acquiesced 1n, that 1t may be reasonably presumed
to have been an ingredient tacitly imported by the parties into
their contract.!

3. ‘Transaction.’/—A transaction, in the ordinary semse of
the word, is some business or dealing which is carrted on or trans-
acted between two or more persons,

The word * transaction * 1n clause (4} and the words ‘ particular
mstances * in clause (b} have given birth to an array of conflicting
rulings as to whether judgments not tnfer parles (between the
same parties) are admssible as ‘ transactions’ or ‘ particular
instances *

A Full Bench of the Calcutta High Lourt aecided in Gugjre
Lall v Fatteh Lall2 that a former judgment, which is not a judg-
ment $1 rem under s, 41, nor one relating to matters of pubhc nature
under s, 42, is not admissible in evidence in a subsequent suit, either
as res judicata, or as proof of the particular point which it decides,
unless between the same parties or those claiming under them.
In this case the ultimate determination of the right to possession
of certain property depended on the admission in evidence of a
judgment 1n a previous suit to which the plaintiff was no party,
but where the present defendant was a plaintiff. The first Court
allowed the plamntiff to put in evidence against the defendant the
judgment in question. It was held that the former judgment was
not admissible as 1t was not a * transaction ’ and the right claimed
was not a ‘ right * within the meaning of this section, )

In a second Full Bench case the view expressed in the above
case was confirmed.? But in a third Full Bench case¢ the Court
observed that the principle laid down in the two above cases was
matenally qualified by the Pnvy Council, and it held that under
circumstances, in certain cases, the judgment in a previous suit,
to which one of the parties in a substquent suit was not a party,
may be admissible in evidence for certain purposes and with certain
objects in the subsequent suit. In this case, the previous suit was.
to recover a two-thirds share of the property in question and the
subsequent suit was by a different plaintiff to recover the remaining
one-third share of the same property, the Full Bench held that

1 Juggomohun Ghose v. Manick Das, (18¢8) 25 Cal. 522, ¥. 8.
chund, (1859) 7 M. I, A. 263, 282, 8 Ram Ranjan = Chuckerbully v.

2 (1880) 6 Cal, 171, ¥, B. Ram Narain Singh, (1894} 22 I. A, 6o,

3 Surender Nath Pal Chowdhry v. 22 Cal. 5333 Bitto Kunwar v. Kesko
Dirojo Nath Pal Choudhry, (1886) 13  Pershad, {1897) 24 1.A.30,19 AllL
Cal 352, F, B 277.

4 Tepu Khan v, Ragani Mokun . '
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1. “Right’—The rights contemplated by this section are
plainly conceved as admitting of proof by cumulative instances
and transactions, and not by a single and decisive and final way,
namely, the terms of a document. The whole context indicates
that the section 15 dealing with continmng rights which may be
interrupted without being necessarily destrayed  The term* nght’
comprehends every right known to the Jaw,! Tt includes not enly
incorporeal rights but * a right of ownership. This is the wiew of
the Bombay, Madras and_ Allahabad High Courts. The Caleutta
High Court has, however, held that the term * fight ’ includes only
incorporeal rights3 But the decisions of the Calcutta High Comt
ate not unanimous on the point + i

The section 15 not confined to public rights but covers pnivate
rights also, e.g., see the illustration to the section,

2, *Custom.—Custom is a rule which, in a particular family
or 1n a particular district, has, from long usage, obtained the force
of law. A custom to be recognized by a Court should be—

(1) ancient, (5) compulsory and not op-
{2) continuous and uniform, tional,

23) reasonable, (6) peaceable, and

4) certain, (7) not immoral,

The customs which will be recognized under the Act will be—
(1) general, ¢.g, customs comman to a class of people living
in the same district or belonging to the same caste or community ;
. (2] public, e, any custom which is a matter of pubbe
interest ;

(3) pnvate, eg, famly customs and usages. The burden
-of proving a custom lies on the party setting it up.

In order to prove a custom—

(x) “ The evidence should be such as to prove the uniformity
and continuity of the usage and the conviction of these following
#t that they were acting in accordance with law, and this convic-
tion must be inferred from the evidence.

_(2) " Evidence of acts of the kind., acquiescence in those acts,
their publicity, decisions of Courts, or even of panchayats uphelding
5;151} acts, the statements of experienced and competent persons of
i . ! Yt e “dwllall be admissible,

3 . evidence of this lat§€‘

N s

O e g asseuisu, - :d by actual example

! Per Beaman, .. mMahamad v (1892) 16 Mad 1943 Sabren Shethh
Jazon, (900) 37 Bom. 145, 155, 9 I e LR

SR G o Gorabipr v 6 Gay g,y Foeh Ll (%0

gz:msdhm as;m‘gh (1880} 12 All 1, ¥.5 ; 4 See Tepu Khan v, Rajani Mokun
AJnshnadas v Bapu  Das, (1898) 25 Cal 522, and the Jude-
) ment of Mitter, J., 1 Gupju Lall V.

- ‘. Fumé Lall,
5 Gopalayyan v, Raghupafiayyot
(1873} 7 M H C. 250, 254. »
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A trade usage or custom may be proved in the same way as
a famly custom, except that 1t 15 unnecessary to show that such
a custom is either ancient or continuous. A trade usage may be
still m course of growth ; 1t may require evidence for 1ts support
n each case, but 12 the result 1t 15 enough 1f it appear to be s0
well known and acquiesced 1n, that 1t may be reasonably presumed
to have been an ingredient tacitly imported by the parties into
their contract.!

3. fTransaction’—A trapsaction, in the ordinary sense of
the word, is some business or dealing which 1s carried on or trans-
acted between two or more persons. N
_ The word * transaction * 1n clause () and the words * particular
instances * in clause (b) have given birth to an array of conflicting
rulings as_to whether judgments not fnfer paries (between the
same parties) are admissible as * transactions’ or ‘ particular
instances *

A Full Bench of the Calcutta High Court aecided in Gugju
Lell v Fatteh Lall? that a former judgment, which is not a judg-
ment ¢ rem under s, 41, nor one relating to matters of public nature
under s, 42, 15 not admussible in evidence 1n a subsequent suit, either
as res gudicata, or as proof of the particular pont which it decides,
unless between the same parties or those claiming under them.
In this case the ultimate determination of the right to possession
of certain property depended on the adnussion mn evidence of a

udgment 1n a previous st to which the plaintiff was no party,
ut where the present defendant was a plaiptiff. The first Court
allowed the plantiff to put in evidence against the defendant the
judgment in question It was held that the former judgment was
not admissible as 1t was not a * transaction * 2and the nght claimed
was not a ‘ right > within the meaning of this section. -

In a second Full Bench case the view expressed in the above
case was confirmed.s But in a third Full Bench caset the Court
observed that the principle laid down in the two above cases was
materially qualified by the Pnvy Council, and it held that under
circumstances, in certain cases, the judgment in a previous suit,
to which on the parties in a subsequent suit was not a party,
s B - e R ° -certain purposes and with certain

In this case, the previous suit was
the property in question and the
subsequent suit was by a different plaintiff to recover the remaining
one-third share of the same property, the Full Bench held that

V Juggomohun Ghose v. Manick- Das, (1898) 25 Cal, 522, P B.
¢hund, (1850) 7M. 1, A, 263, 282, 5 Ram Ranjan ~Chuckerluily ~,
2 (1830) 6 Cal, 171, 7, B Ram Narawn Singh, (1894) 22 1, A, 6o,
3 Strender Nath Pal Chowdhry v, 22 Cal s533: Bito Kusuar v. Kesho
Brojo Nath Pal Choudhry, (1886) 13 Pershad, (1807) 24 1.A. 10,19 AllL
Al 352, F, B, 277, .
4 Tepu Khan v. Rajams Mokun
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in the subsequent swit the judgment in the previous swit was not
admissible 1n evidence, the subject-matter in the two suits not
being identical. . )

The Madras High Court! has approved of Gujju Lall's case.
But 1 a smt brought by the trustees of a temple to recover from

had been decreed 1n favour of the trustees of the temple were re-
levant as being evidence of instances mn which the nght claimed
had been asserted.? In a swit to establish the plaintiff's title to
certain land, he put 1n evidence (I) a conveyance in favour of his
father, (2) a sale certificate 1ssued to Ius father’s vendor, (3) an
order made 1n certamn execution proceedings in which was recited
a petition by lus father asserting his title, (4) a judgment obtained
by his father in_which lus title was recogmzed. Neither the de-
tendants nor their predecessors were parties to any of these instru-
ments or proceedings. It was held that all these documents were
relevant? In a later case it was observed.—' We may point out
that in Guypu Lall v. Fatieh Lall, the sole object for which it was
sought to prove the former judgment was to show that m'another
suit against another defendant the plaintiff had obtained an
adjudication in us favour on the same right claimed, and it was
held that the opinion expressed in the former judgment was not a
v

relevant fact withir ' " * *  Intbe case
before us, it 1s not _to prove,—
for the point was judgment is

tendered in evidence as proof that in a particular instance the
plaintif’s predecessor acted in the capacity of Karnavan ofa
Marumakkatayom tarwad wholly irrespective of the particular deci-
sion arrived at in the smt, This, we think, is a relevant fact,and
dhenetonisdlionn foes s Ao i o 3- - 35 of the Evidence Act.’™
a Full Bench case,5 ques-
tion placed upon the words
tigul  and  transaction 1N Gugyn Lall v. Fatteh Lall, 1n so
far as the exclusion of such judgments from being received as evi-
dence under any section is concerned. In this case, P brought a suit
against K, a Hindu widow, to establish his right of inheritance in
certain villages which had belonged to K's husband, and to have
it declared that her husband died cluldless, and that K had falsely
put forward a child of unknown parentage as her husband’s son.
K was the only defendant, and she maintained that the child in
question was her son by her deceased husband. The suit was
} Subramanyan v. Paramasuaran, (1801) 15 Mad. 12,
(1887) 13 Mad, 116; Ramasams V. _ 4 Byathamma v, Atulla, (1891) 15
Appave, (1887) 12 Mad, 9. Mad 19, 23
2 Ramasams v. Appavu, (1887) 12 S The Colleclor of Gorakhpur .

Mad, o. ) Palakdhars Stngh, (1889) 12 All 1,
3 Venkatasami vy Venkatredds, ¥.® ;15 AlL261, P.C.
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dismussed on the mertts by the Court of first instance and by the
High Court on appeal. After K’s death P brought a suit agamnst
D, whom the Collector as Manager of the Court of Wards had ac-
<epted as the minor son of X, and against the Collector as such
Manager, for possession of the same villages upon the same grounds
as those put forward 1n the former smit. It was held that the judg-
ments in the former suit did not operate as res judicata and were
admusstble 1n evidence. Edge C. J. and Tyrrell J. sad: ¢ The
judgments were not admissible under s. 8 or s. g of the Evidence
Act, nor was erther of them a ‘ transaction’ or a™ fact * withwn the
meaning of s 13 But the record, and not the judgments alone,
1n the former smt was admssible under s 13 (5} 1ndependently of
s 43, as evidence of a particular mnstance in which the alleged right
of the plamtiff to the property now in suit was at that time claymed
and disputed, the word ‘ right ” 1n both clauses (a) and (b) of s. 13
ancluding a night of ownership, and not being confined, as held by
the majonty 1n Gujsn Lall v. Fatteh Lall, to incorporeal nghts.
But the reasons given in the judgnents in the former suit for the
decree could not be considered 1n the present suit,” Straight J.
said  * Under s. 43 of the Evidence Act the question was whether
the existence of the former judgments was a fact in issue or relevant
under some other provision of the Act. Here the question was
not as to the existence of the former judgments and decrees as a
fact in issue or relevant fact ; but though s. 43 declared judgments,
orders and decrees other than those mentioned In ss. 40, 41 and 42
trrelevant gua-judgments, orders and decrees, 1t did not make them
absolutely madmussible when they were the best evidence of some-
thing that mght be proved aliunde. The former judgments and
«decrees were not themselves a ‘ transaction * or ‘ nstances * within
the meamng of s. 13 ; but the swt 1 which they were made was a
transaction or an instance in which the defendant’s right as the
living son of K’s husband to obtamn proprietary possession of his
father’s estate was obtained and recognized, and to establish that
such a transaction or instance took place, they were the best evi-
«dence.” It having been alleged that the defendant was in reality
one R, the defence attempted to use as evidence a judgment in
4 criminal case mn which the defendant was prosecuted as R for
<ausing stmple hux;t, and in which the Court had found that R had
ica -~ ah S T e U U R Al .
ha .
ar 1 . . .
admissible in “evidence, Straight J., with doubt, held on the
g;mgxpl_e that in cases of doubt a Judge should det‘:ids in favour
PRIy S R R MR TP R
men* -
ant . . ,
that he was not the person the plaintiff said he was, and that it
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was therefore admissible under s. 9. Mahmood J,, held that the
judgment was admissible under s, 8 and, if not, under other sec-
tions.
The Bombay High Court has approved of the case of Gujju
Lall v. Fatieh Lall in Ranchhoddas Krishnadas v. Bapu Narhar.!

In Ranchhoddas’ case the plantiff sued to recover arrears of
rent for a certain shop, alleging the annual rent to be Rs.250. The
defendant contended that it was only Rs. 60, The defendant
and the plaintifi’s brother were partners in business, and the plaintiff
relied upon the evidence of his brother and on two entries in the
firm’s books in the wrting of his brother. To prove the bonta fides
of these entries, the plaintiff tendered, in evidence, a judgment
passed against the defendant in a suit brought by the defendant
agamst the plaintiff’s brother, charging him with having improper-
ly debited their firm with Rs 250 as the rent of the shop. 1t was
held that the judgment was not admissible as evidence against
the defendant in the present smt.? In a subsequent case Ranade
J., after referring to the various conflicting decisions of the different
High Courts, smd : ** Itisnot easy to reconcile this conflict of views.
in particular 1nstances, but apparently, the cases, which decide
that judgments, not inter paries, are not admissible in evidence
proceed chiefly on the ground that those judgments are sought to
be unsed as having the effect, more or less, of res judicata. For
that purpose, a judgment inler paries alone can be admtted in
evidence, but for other purposes where judgments are sought to
be used to show the conduct of the parties, or show particular
instances of the exercise of a right, or admissions made by ances~
tors, or how the property was dealt with previously, they may te
used under s, IT or 13 as exceptions recognized under s, 43, as
relevant evidence. . . . . Except where they are judgments in rem,_
or where they relate to public matters, judgments not nter paries
have been always held to be not res judicata, but they cannot be
wholly excluded for other purposes in so far as they explain the
nature of possession, or throw light on the motives or conduct of
parties or identify property. The cases show that such judgments
may have very high value as evidence, and may even shift the
burden of proof.”2” In this case A, B and C were members of a
joint Hindu family, each having a third share in the family estate.
A assigned lus interest in the joint estate to the plaintiffs, who
in 1897 filed this suit to recover by partition their one-third share
in the property. B and C pleadedthat A had already relinquished
his share in their favour by a release. The plaintiffs relied upon
the judgments in a former suit brought by certain creditors of A
to establish A’s title to a third share in the property. In that suit
it bad been decided that the release relied upon by B and C was

1 (1886) 10 Bom 439 3 Lakshman v, Amrit, {1900) 24
* Ranchhoddas Knishnadas v Dapn  Bom' so1, 598, 5903 2 Bom, L, R, 386,

Narktr, (£386) 16 Bom 430 302, 393
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4 fraudulent and colourable transaction It was held that the
judgments 1n the former htigation, though not wuler partes, were
admissible under this section.!

Where the judgments rejected by the lower appellate Court
were not infer parles but were 1n suits brought by other creditors
against the same defendants, 1n which the existence of the partner-
ship demed 1n the present swit was asserted with success, 1t was
held that the judgments were admissible 1n evidence and must be
treated as relevant but not as conclusive as to the existence of the
partnership 2 For a judgment to be admussible 1t 15 not 1n all cases
necessary that 1t should be either a judgment nfer paries or judg-
ment tn rem. A judgment not infer parfes may not be proof of
faces therein stated, yet 1t 1s admissible for the purpose of explain-
ing the character 1n which possession of an estate has been enjoyed
and matters of that class3

In a smt brought by the plamntiff for the recovery of a l}mise
appeal dismissed 1t on the ground that the purchase by the plaintifi
from his father was not proved to be bona fide. On second appeal
a question having arisen as to the admissibility in evidence of the
judgment 1n the smt on the mortgage, it was held by Russell J.
that the proceedings in the mortgage suit were admissible as re-
levant evidence because the plaintiff and defendants, either by
themselves or their predecessors, were parties to that suit, Beaman
J. held that the judgment was admissible to prove that the genuine-
ness of the plaintiff’s sale-deed was then questioned, but 1t could
not be used for any ulterior purpose.

The Chief Court of the Punjab, following Gujju Lall v. Fatteh
Leall, has held that the judgment 1n a former litigation in which
the plaintiffs were not parties was not relevant under this or any
other section.5 If the former judgment is between the same parties,
then the judgment is relevant and admissible in evidence.

The Privy Council admitted certain decrees passed in 1817
and 1845 to which the plaintiff-Zamindar’s predecessors-in-title
were not parties, as evidence on behalf of the defendant’s claim
to ancient possession? Similarly, a decree obtained against
the defendant that the will was revoked was held not to be res
Judicala in a suit against him brought by other plaintiffs, but was

1 Lakshman v. Amnt, (1900) 24 (1g06) P. R, No 56 of 1906; Indar

Bom s¢g1; z Bom, L R. 386, Singh v. Fateh Singh, (1920) 1 Lah,
2 Govindys Jhaoerv Chhotalal Velsi, 540

{1900) z Bom L. R. 6s1. ¢ Lackman Gur v. Lakar Gur, (1875)
3 Dharmidhar v. Dhundiraj, (1903} P.R.No 70 of 1875,

51om, L. R, 230. 7 Ram  Ramgan  Chuckerbutty v.
4 Mahamad v, Hasam, {1906) 32 Ram Narain Singh, {1894) 2z 1 A.

Bom 143.9 Bom L.R 65 6o; 22 Cal, 533, P. c.

§ Sobka Singh v, Nand Singh,
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held to be admssible in evidence against him.! In a case the
Privy Council has held that Police orders made to prevent breaches
of the peace 1n cases of dispute as to immoveable property
are admissible 1n evidence under this section to show the fact that
such orders were made. This necessarily makes them evidence
of the facts appeanng on the orders themselves, viz,, who the parties
to the dispute were, what the land in dispute was ; and who was
declared entitled to retamn possession. For this purpose and to
this extent such orders are admussible in evidence for and against
anyone, when the fact of possession at the date of the order has to
be” ascertamed. If the lands referred to m such an order are
described by metes and bounds, or by reference to objects or marks
physically existing, these must necessanly be ascertained by
extrinsic evidence, i.e., the tesimony of persons who lfng\v tl_xe
locality. If the order refers to 2 map, that map is admissible in
evidence to render the order intelligible, and the actual situation
of the objects drawn or otherwise indicated on the map must, as
1n all cases of the sort, be ascertained by extnnsic evidence?

The result of all the decisions appears to be that judgments
are not prima facie admissible, but when the fact of litigation is
relevant, the plaint should be admitted as an assertion of the right
and the wntten statement as a demal of 1t and with them the
judgment to show how far the litigation and the consequent asser-
tion or demal of the right went. The judgment is not evidence
of the judicial decision expressed therein, but the fact whether
the assertion was successful or unsuccessful 1na number of cases
can hardly fail to have some bearing on the decision of the Court
even though the judge 1s legally bound to disregard such judicial
opmon?

CASES,

In deading a swt for damages arising from a_malicious pro-
secution, the Judge treated the judgment of the Magstrate and
the evidence given before the Magistrate, in the prosecution
complained of, as evidence in the case And looking at the judg-
ment of the Magistrate as being a record of the facts found, the
Judge came to the conclusion that the plaintiff was not present
at the time when the alleged offence was committed; and
decreed the plaintiffi's claim. On appeal, it was held that it was
not permissible to the Judge to utilise the judgment of the Mags-
trate 1n the way he did ; and that ss. 43, 13 or 11 of the Evidence
Act did not apply to the caset

In a swit for possession of land, the plantiffs claimed title
under a lease from the Shrotriemdars of the wvillage where the

1 Bitto Kunwar v Kesho Perskad, 187, r.c.
(1897} 24 I A, 10, 19 All 277, P ¢, 3 Field, 7th kdn, p 34

2 ‘Dinomons Chomdhrans v. Drojo & Gulabchand v, Chunilal, (1907}
Mohimy Choudhram, (1gor) 29 Cal. ¢ Bom L R.1134
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land was situated. The defendants, who had obstructed the
plaintiffs from taking possession of part of the land, claimed
to have permanent occupancy rights, and asserted that the Shro-
triemdars were entitled not to the land 1itself but to Melvaram
only. To meet this allegation the plaintiffs tendered in evidence
documents executed by other tenants in the same village showing
that they were Purakudis merely. The defendants had received
no notice to qumt before swt. It was held (1) that the docu-
ments above referred to were admssible under's. 13, (2) that
the plaintiffs were entitled to eject the defendants without
proof of notice to quit, as 1t did not appear that the latter were
in possession as tenants at the time when the suit was filed !

14. Facts showing the existence of any state of
ractsshowing Tind, such as intention, knowledge,
cyntenceotstate good faith, negligence, rashness, ill-will
body,or bodny ©0r good-will towards any particular
feehng. erson, or showing the existence of any
state of body or bodily feeling, are relevant, when
the existence of any such state of mind or body or
bodily feeling is in issue or relevant.

Explanation 1.—A fact relevant as showing the
existence of a relevant state of mind must show that
the state of mind exists, not generally, but in reference
to the particular matter in question.

Explanation 2.—But where, upon the trial of a
person accused of an offence, the previous commission
by the accused of an offence is relevant within the
meaning of this section, the previous conviction ot
such- person shall also be a relevant fact.

Ilustrations,

(a} A s accused of recerving stolen goods knowing them to be stolen It
is proved that he was 1 possession of a particular stolen article

The fact that, at the same time, he was 1n possession of many other stolen
articles 1s relevant, as tending to show that he knew each and all of the articles
of which he was 1 possession to be stolen

(@) A3 accused of Iraudulently delivering to another person a couaterfeit
<oin which, at the time when he delivered it, he knew to be counterfert

The fact that, at the time of sts delivery, A was possessed of a number of
«ather pieces of counterfest coin 1s relevant

The fact that A had been previously convicted of dehtenng to another
person as genwine a counterfest comn knowing it to be counterfeit 1s relevant.

3 Vythilingav Venkatackala, (1392) 16 Mad. 194
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held to be admussible 1n evidence against him.! In a case the
Privy Council has held that Police orders made to prevent breaches
of the peace in cases of dispute as to immoveable property
are admsstble 1n evidence under this section to show the fact that
such orders were made. This necessanly makes them evidence
of the facts appearing on the orders themselves, viz., who the parties
to the dispute were , what the land in dispute was ; and who was
declared entitled to retan possession. For this purpose and to
this extent such orders are admssible 1n evidence for and against
anyone, When the fact of possession at the date of the order has to
be” ascertained. If the lands referred toin such an order are
described by metes and bounds, or by reference to objects or marks
physically existing, these must necessanly be ascertained by
extrmsic’ evidence, i e., the testimony of persons who know the
locality. If the order refers to a map, that map is admissible in
evidence to render the order intelligible, and the actnal situation
of the objects drawn or otherwise indicated on the map must, as
n all cases of the sort, be ascertained by extrinsic evidence.”

The result of all the decisions appears to be that judgments
are not prima facte admssible, but when the fact of litigation is
relevant, the plaint should be adrmitted as an assertion of the right
and the wntten statement as a demal of 1t and with them the
judgment to show how far the litigation and the consequent asser-
tion or denial of the rght went. The judgment is not evidence
of the judicial decision expressed therein, but the fact whether
the assertion was successful or unsuccessful ina number of cases
can hardly fail to have some bearing on the decision of the Court
even though the yudge 1s legally bound to disregard such judicial
opimon.?

CASES.

In deciding a swit for damages arising from a malicious pro-
secution, the Judge treated the judgment of the Magistrate and
the evidence given before the Magistrate, in the prosecution
complained of, as evidence in the case. And looking at the judg-
ment of the Magistrate as being a record of the facts found, the
Judge came to the conclusion that the plantiff was not present
at the time when the alleged offence was committed; and
decreed the plamtiff's claim, On appeal, it was held that it was
not permissible to the Judge to utilisc the judgment of the Magis-
trate in the way he did ; and that ss. 43, 13 or 11 of the Evidence
Act did not apply to the cases

In a suit for possession of land, the plaintiffs claimed title
under 2 lease from the Shrotriemdars of the village where the

1 Bitto Kunwar v Kesho Pevshad, 187, P, c.
(1897} 24 L A 10, 19 All. 277, P. © 3" Tield, 9th Edn, p. 34

= Dinomons Chowdarans v. Droja 4 Gulabchand v, Chimtal, {x907)
Mokani Choudhrams, {190t) 29 Cal. o Bom L.R 1134
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fand was situated. The defendants, who had obstructed the
plaintiffs from taking possession of part of the land, clajimed
to have permanent occupancy nghts, and asserted that the Shro-
triemdars were entitled not to the land itself but to Melvaram
only. To meet this allegation the plaintifis tendered 1 evidence
documents executed by other tenants in the same village showing
that they were Purakudis merely. The defendants had recesved
no notice to quit before suit. It was held (1) that the docu-
ments above referred to were admissible under s 13, (2} that
the plaintiffs were entitled to eject the defendants without
proof of notice to quit, as 1t did not appear that the Jatter vere
m possession as tenants at the time when the suit was filed.!

14. Facts showing the existence of any state of
Tactsshowng  Tnind, such as intention, knowledge,
custenceofstate  good faith, negligence, rashmess, ill-will
body, or’ bodly O good-will towards any particular
feehng person, or showing the existence of any
state of body or bodily feeling, are relevant, when
the existence of any such state of mind or body or
bodily feeling is in issue or relevant.

Explanation 1.—A fact relevant as showing the
existence of a relevant state of mind must show that
the state of mind exists, not generally, but in reference
to the particular matter in question.

Explanation 2.—But where, upon the trial of a
person accused of an offence, the previous commisston
by the accused of an offence 1s relevant within the
meaning of this section, the previous conviction of
such-person shall also be a relevant fact.

Itiusirations.

{3} A s accused of receiving stolen goods knowing them to be stolen It
is proved that he was 1n possession of a particular stolen article

The fact that, at the same time, he Was in possession of many other stolen
articles 15 relevant, as tending to show that he knew each and all of the acticles
of which he was in possession to be stolen

{8) A is accused of fraudulently delivering to another person a counterfeit
<oin which, at the tine when he delivered 1t, he knew to be counterfert,

The fact that, at the time of 3ts delivery, A was possessed of a number of
other pieces of counterfeit coin s relevant

The fact that A bad been previonsly convicted of delivering to anotber
berson as geauine a counterfeit coin knowingat to be counterfert js reles ant

t Pythilingav Venkatackala, (1893) 16 Mad. 194.
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held to be admissible in evidence against him.! In a case the
Privy Council has held that Police orders made to prevent breaches
of the peace in cases of dispute as to immoveable property
are admssible 11 evidence under this section to show the fact that
such orders were made This necessarily makes them evidence
of the facts appeanng on the orders themselves, viz., who the parties
to the dispute were , what the land in dispute was ; and who was
declared entitled to retain possession. For this purpose and to
this extent such orders are admissible 1n evidence for and against
anyone, when the fact of possession at the date of the order has to
be” ascertaned. If the lands referred to in such an order are
described by metes and bounds, or by reference to objects or marks
physically existing, these must necessanly be ascertained by
extrinsic evidence, ¢ ¢., the testimony of persons who know the
locality  If the order refers to a map, that map is admissible 1
evidence to render the order intelligible, and the actual situation
of the objects drawn or otherwise indicated on the map must, as
in all cases of the sort, be ascertained by extrinsic evidence.?

The result of all the decisions appears to be that judgments
are not prima facie admissible, but when the fact of litigation 15
relevant, the plaint should be admitted as an assertion of the right
and the written statement as a demal of 1t and with them the
judgment to show how far ~ ~ T
tion or denial of the right
of the judicial decision ex, . :
the assertion was successful or unsuccessful ina number of cases
can hardly fail to have some bearing on the decision of the Court
even though the judge 15 legally bound to disregard such judicial
opimon ?

CASES,

In deciding a swt for damages ansing from a_ malicious pro-
secution, the Judge treated the judgment of the Magistrate and
the ev.ldence given before the Magistrate, in the prosecution
complained of, as evidence 1n the case. And looking at the judg-
ment of the Magistrate as being a record of the facts found, the
Judge came to the conclusion that the plaintifi was not present
at the time when the alleged offence was commtted; and
decreed the plaintiff’s claim. On appeal, 1t was held that it was
not permissible to the Judge to utihise the judgment of the Magis-
trate in the way he did ; and that ss. 43, 13 or 11 of the Evidence
Act did not apply to the caset

In a swt for possession of land, the plaintiffs claimed title
under a lease from the Shrotriemdars of the village where the

! Butto Kunwar v. Kesho Pershad, 187, P.c.
(13;17)):?0'1".0AI. th I?MAII 277, P, C. 7 Tield, 7th kdn, p 34
2 | owdhrani v, Br d
Monms" Sreathram, rom) w5 G 5 Bom o megy CHel, 1907
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(%} The question 1s, whether A has been guilty of cruelty towards B, lus
wife

Expressions of their fecing towards each other shortly before or after the
alleged cruelty are relevant facts

(1) The question s, whether A's death was caused by poison

Statements made by A dunng s 1illness as to his symptoms are relevant
facts

{m) The question 15, what was the state of A’s health at the time an
assurance on kus Life was effected.

Statements made by A as to the state of his health at or near the imein
question are relevant facts.

(7) A sues B for neghgence 1 providing him with a carnage for hire not
reasonably fit for use, whereby A was mnjured

The fact that B's attention was drawn on other occasions to the defect of that
particular carnage 15 relevant, .

The fact that B was habitoally neghgent about the cammages which be let
to hire 15 irrelevant

(o) A1s tried for the murder of B by intentionally shooting lnm dead

The fact that A on other occasions shot at B s relevant as showing his
intention to shoot B,

The fact that A was in the hahit of shooting at people with intent to murder
them is irrelevant

(#) Anas tred for a cnme

‘The fact that he said something indicating an intention to comsmut that
particular crime 1s relevant.

The fact that he sad a general to corrmat
cnimes of that class 15 irrelesant

COMMENT.

When the existence of a mental or bodily state or bodily
feeling 1s 11 1ssue or relevant, then the facts from which the exist-
ence of such mental or bodily state or bodily feehng may be
inferred are relevant. See the illustrations  Illustrations (e), (s}
and (y) deal with tntention, (a), (b), (¢) and (d) with knowledge
(f}, ) and (b)) with good fauh, (m) with tnegligence and
knowledge; (k), () and (m) with mental and boduy feeling.
To explain states of mind evidence 1s admissible though it does
not otherwise bear upon the 1ssue to be tred,

This section conststs of the collection of cases in whichk the
strict rules of evidence are somewhat relaned by the admssion
of collateral circumstances, where 1t 15 necessary to show a parti-
calar state of mind. Where a man 1s on lus trial for a speafied
cnme, such as uttenng a forged note or coin or receiving an
articie of stolen property, the 1ssue 1s whether hes guilty of that
speaific act, To admut, therefore, as evidunce against lim other
instances of a sumlar nature, is clearly to introduce collateral
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{¢) A sues Bior damage done by a dog of B’s, which B knew to be ferocious.

The facts that the dog had previously bitten X, Y and Z, and ttat they
had made complamts to V, are relevant

{d) The question is, whether A, the acceptor of a bill of exchange, knew
that the name of the payee was fictitious

The fact that A had accepted other bills drawn in the same manner before
they could have been transnatted to him by the payee 1f the payee had been
a real person, 1s relevant as showang that A knew that the payee was a fictitiovs
person

(¢) A 18 accused of B by an p mtended to
harm the reputation of B.

The fact of previous publications by A respecting B, showing 1ll-will on the
part of A towards B 15 relevant, as proving A's intention to harm B's reputation
by the particular publication in question

The facts that there was no previous quarrel between A and B, and that A
repeated the matter complained of as he heard 1t, are relevant, as showing that
A did not intend to harm the reputation of B

(f) Ais sued by B for fraudulently representing to B tifat Cwas solvent,
whereby B, bemg 1nduced to trust C, who was insolvent, suffered loss.

The fact that at the time when A represented C to be solvent, C was supposed
to be solvent by s neighbours and by persons dealng with him, 1s relevant,
as showing that A made the representation m good faith,

() A 13 sued by B for the prce of work done by B, upon a house of which
A 1s owner, by the order of C, a contractor,

A’s defence1s that B's contract was with C,

Thefact that A pad G for the work m question 15 relevant, as proving tha
A did, 1n good farth, make over to C the management of the work in questio
so0 that C'was1n a position to contract with B on C’s own account, and notas
agent for A

(#) A is accused of the dishonest musappropnation of property which
he had found, 2nd the question 1s whether, when he appropriated at, he behieved
1n good faith that the real owner could not be found.

“The fact that public notice of the loss of the property had been given in the
place where A Was, is relevant, as showing that A did not 1m good faith believ
that the real owner of the property-could not be found. )

The fact that A knew, or had reason to believe, that the notice was given
frandulently by C, who had heard of the loss of the property and wished to set
up a false claim to it, is relevant, as showing that the fact that A knew of the
notige did not disprove A's goad faith

1) Aus charged with shooting at B wath intent to kill am  In order to
show A’sintent the fact of A’s having previously shot at B may be proved.

() Adscharged with sending threatemng letters to B, Threaterung letter
rra\nonsly sent by A to B may be proved, as showing the intention &f the

etters.
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(%) The question is, whether A has been guilty of cruelty towards B, lus
wife.

Expressions of their feelng towards each other shortly before or after the
alleged cruelty are relevant facts,

() Thequestionis, whether A’s dcath was caused by posson

Statements made by A dunng his 1llness as to hus symptoms are relevant
facts

{m) The question 15, what was the state of A’s bealth at the time an
-assurance on his life was eflected.

Statements made by A as to the state of his health at or near the time in
question are relevant facts.

(#) A sues B for neghgence m providing ham with a carmage for hure not
reasonably fit for use, whereby A was mnjured

The fact that B's attention was drawn on other occasions to the defect of that
particular carmage 15 relevant. X

The fact that B was habitnally neghgent about the carriages which ke let
to hure 1s arrelevant

(07 As tried for the murder of B by intentionally shooting ham dead

The fact that A on other occasions shot at B s relevant as showing his
intention to shoot B,

The fact that A was 1n the habit of shooting at people with intent to murder
them 1s irrelevant

(#) A s tred for a cnme

The fact that he said something indicating an intention to commit that
particular crime s relevant

The fact that he said 2 general to corrmit
cnimes of that class 15 irrelerant

COMMENT,

When the existence of a mental or bodily state or bodjly
feeling 1s 1 1ssue or relevant, then the facts from which the exist-
ence of such mental or bodily state or bodily feeling may be
inferred are relevant. See the illustrations  Ilustrations (e}, (3)
and () deal with sntention, (a}, (8), (¢} and (d) with knowledge
(f, (5} and (b)) with good fauh; (n) with mneghgence and
knowledge; (k), (1) and (m) with mental and boduy feeling.
To explain states of mind evidence 1s admussible though 1t docs
not otherwise bear upon the wssue to be tried,

This section consists of the collection of cases in which the
strict rules of evidence are somewhat relaxed by the admission
of collateral circumstances, where 1t 1s necessary to show a parti-
cular state of mind. Where a man 1s on lus trial for a specified
crime, such as uttenng a forged note or coin or Teceiving an
articie of stolen property, the 1ssue 1s whether hes gulty of that
spectfic act. To admit, therefore, as evidence against Inm other
tnstances of a symilar mature, is clearly to introduce collatera)
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matter. [his cannot be with the object of inducing the jury
to 1nfer that, because the accused has committed a crime of a
simlar description on other occasions, he is guilty of the present;
but te anticipate the defence that he acted innocently and with-
out any gmity knowledge, or that he had no intention or motive
to commt the act.t

The principle on which evidence of similar acts is admissible
15 not to show that, because the defendant has committed one
crime, he would therefore be likely to commit another, but to
establish the animus of the act, and rebut, by anticipation, the
defences of 1gnorance, accident, mistake or some innocent motive
or intention.?

This section and s 15 deal with evidence as to the state
of mind or body of the defendant. Intention, knowledge and
similar other states of mnd are matters of cogent inquiry in
criminal cases; 1n civil cases they are very material, eg., in
cases of malicious prosecution, fraud, neglhgence, ete,

Scope,—This section applies to cases “ where a particular
act 1s more or less crnmunal or culpable, according to the state
of mind or feehing of the person who does 1t; as for instance in
actions of slander or false 1mprisonment, or malicious prosecution,
where malice 15 one of the main ingredients in the wrong which
is charged, ewvidence 1s admussible to show that the defendant
was actuated by spite or enmuity against the plamtiff; or again,
on a charge of uttering counterfeit coin, evidence is admssible
to show that the prisoner knew the coin to be counterfeit, because
he had other stmular coin in his possession, or had passed such
coin before or after the particular occasion which formed the
subject of the charge. The illustrations.., show with sufficient
clearness the sort of cases in which this evidence 1s receivable.
But I think we must be very careful to extend the operation of the
section to other cases, where the question of gult or 1nnocence de-
pends upon actual facts, and not upon the state of a man’s mind or
feeling, We have no nght to prove that a man committed
theft or any other crime on one occasion, by shewing that
he committed similar cnmes on other occasions.’’?

In Reg. v. Parbhudas? West J. said:  The possession
by an accused of several other articles deposed to have been
stolen, would, no doubt, have some probative force on the
issue of whether he had received the particular articles which
he was charged with having dishonestly received, and the receipt
orf possession of which he denied altogether, yet, in the first sllus-
tration to s. x4, it is set forth as a preliminary to the admission
of testimony as to the other articles that * It is proved that he

\ Norton, 131. Cal 655, 650: Nga Po So v. King-
2 Phipson, is3 Emperor (1007156 U.'B Ik
3% Per Garth. C. 1., in Impress v ket tioer-1900) ¥ 0. :
M. ) Tyapoory oodehiar, (18%1) 6 4 (1873) 11 B ILC 5o, or.
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was in possession of [the] particular stolen article.” The receipt
and possession are not allowed to be proved by other apparently
similar instances, only the gmlty knowledge which can be inferred
satisfactorily through a conscious or unconscious application of
the law of probabilities fram. a }xlllltip]icatlon of the frac‘n?r‘xs

the person murdered, evidence of the accused’s mtention, but not
of the act that caused the death ; yet it 1s certain that on the issue
of whether A actually shot B or not, the fact that he bad previous-
Iy shot at bim, would have some probatne force; so, too, would
proof of a general maligmity of disposttion by evidence? that A was
in the habit of shooting at people, with intent to murder them,” yet
this evidence is excluded, even as proof of A’s ntention, ether as
too remotely connected with the particular intention i issue, or as

documents apparently forged, or held in readiness for the purpose of
forgery, were found in the pnisoner’s p ion was not ble.
In distingnishing tlis decision in a subsequent case the same
learned Judge observed. ‘‘ The possession of documents of
unknown character 1s a common occurrence, and they could not
be pronounced forgeries without a tnial of the fact. If the papers,
however, had all been of an 1dentical and pecultar pattern, that
would have afforded some ground of inference under particular
circumstances.” Evidence of the possesston and attempted
disposal of comns of unusual kind was therefore considered relevant
on a charge of uttenng such coins soon afterwards when the
factum of vtiering was denied 3 Similarly, where the accused was
charged under s 206 of the Indian Penal Code with frandulentiy
transferring three properties to three different persons on a certamn
day, 1n order to prevent their being seized 1n execution of a decree,
and the prosecution tendered evidence of five other fraudulent
transfers of property effected by the accused on the same day,
and apparently with the same object, this evadence was admissible
to prove either that all those transfers were parts of one entire
transaction or that the particular transfers which were specified’
in the charge were made with a fraudulent intent.t
Though 1t 15 not competent to a prosecution to prove a man

guilty of one felony by proving him guilty of another unconnected
felony, but where several felonies are” connected together and
form™ part of one entire transaction, the one is evidence to

) (1874);;! B H c oo - (1883) 8 Bom 223

2 Queen-Empress v Nur Mahomed, 4 Queen-Dmpress v, Vajiram, {15
8§83} 8 Bom 223, 226 16 Bom 414, # d {18s2)
3 Queen-Impress v Nur Mahkomed,
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show the character of the othert Thus, inferences from one
transaction to another which is not specifically connected with
it, should not be drawn merely because the two may resemble
each other; they must be linked together by the chain of cause
and effect 1n some assignable way, before the inference can be
drawn? Simlar facts, though often of cogent moral weight,
that is logically relevant, are rejected as legal evidence on grounds
of convemence, since they tend to embarrass the inquiry with
collateral 1ssues and prejudice the parties. When evidence of
sumlar facts is admitted, 1t is done so on the ground of esta-
blishing the animus of the act and rebut, by anticipation, the
defences of ignorance, accrdent, mustake, etc. To prove the
guilty knowledge of an utterer of a forged bank note, evidence
may be given of his having previously uttered other forged notes
knowing them to be forged.3

Explanation 1.~—TIllustrations (n), {o) and (p) explain the
purport of this explanation. Under this explanation evidence
of general reputation 1s excluded. The evidence relating to the
state of mind of a person must show that the state of mind exists
not generally but 1n reference to the particular matter in question.
Evidence of general disposition, habat or tendencies is madmis-
-sible.4 Anything having a distinct and immediate reference to
the particular matter in question 1s admissible.s See illustrations
{a) and (b).

Explanation 2.—This explanation distinctly states that,
where the previous commission of an offence 1s relevant, the pre-
vious conviction of such person should also be a relevant fact.
Thuis explanation 1s a pariicular application of the general rule
contamned in the section itself. Previous conviction becomes
relevant when the existence of any state of mind, or body, or
bodily feeling, is in issue or relevant® See illustrations {¢) and
‘) tos.43.

CASES.

On the trial of a man and his wife for the murder of his
mother by poison, the female pnsoner having lived as servant in
-the family during the life of her husband’s former wife, evidence
was admitted of the circumstances under which the former wife
had died of poison.?

t Ths King v. Elhis, (1826) 6 B. & Lmperor v, Alloomiya Husan,
c. (1903) 28 Bom 129; 5 Bom L. R.8os.
Sec Wanr v. Queen-Empress, (1895)
P. R No yof 1805 (Cr); Nga Shue

. 145,
: ;_t:p?(en's Dig.
£ Kingv Sarak Whiley, (18
2 h:ch a83, 5. (1800
4 See Laperor v, G.
22 Han. L. ?{ f2y4, angaram, (1920) 1
§ Lmperor v. Debendra  Prosad, .
* (19001 36 Cal, 373. T 681,
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Explanation 1.—Where the accused were charged with be-
longing to a gang of persons associated for the purpose of habit-
ually commtting dacotty, evadence of previous conviction of theft
or of an order for giving security as the accused habitually
committed thefts was held inadmissible on the ground that such
evidence did not indicate an intention to commut the particular
cnme of which the accused were charged?

Explanation 2..—Where a person was charged with the offence
of belonging to a gang of persons associated with the purpose of
Labitually commutting dacoity, 1t was held that prooi of previous
conviction was admussible having regard to the character of the
offence attributed to the accused? A warrant was 1ssued for
the arrest of the accused under the Bombay Prevention of
Gambling Act. In execution of this warrant, when the police
entered 1nto his room, no actual play was seen, but there were
found playing cards on the ground, and ten persons including
the accused were found sitting 1n a circle. Upon these facts the
Magistrate convicted the accused of keeping a commeon gaming
house. Amongst other facts he took into consideration the
previous convictions of the accused under the Gambling Act. On
appeal, 1t was held that the evidence that the accused had been
previously convicted of the same offence was admissible to show
guilty knowledge or intentron 3

15. When there is a question whether an act was
lacts bearng  accidental or intentional, or done with
hethernesion  a particular knowledge or intention, the
accidental or fact that such act formed part of a series
intentional of similar occurrences, in each of which
the person doing the act was concerned, is relevants

Titustrattons.

{a} Aisaccused of burnmg down s house n erder toobtan money for
which 1t 191nsured.

The facts that A lived 1n several louses successively, each of which ke
nsured, in each of which a fire occurred, and after each of which fires A recerv—
ed payment from a dificrent insurance office, are relevant, as tending to show
that the fires were not acadental

(5) A 15 employed to recerve money from the debtors of B It 1s A’s duty-
to make catnies in a book showing the amounts recerved by im. He makes
an entry showing that on a particular occasion he recenved less than he really
did receive,

The question 1s, whether this false entry was accidental or intentionaly

t Emperor v. Hajs Sher Makomed, (1897) 1 C. W N, 146.
(1921)25 Bom L. R. 214 3 Em{nw v. dAlloonyya Husan,
Lwmpress v. Naba Kumar Pamaik,  (1q03) 28 Bom 129, 5 Bom. L. R, Sos.-
2
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The facts that other entries made by A in the same book are false, and
that the false entry 1s 1n each case 1n favour of A, are relevant,

(¢} A 1s accused of fraudulently delivening to B a counterfeit Tupec

The question is, whether the delivery of the rupee was accidental

The facts that, soon before or soon after the delivery to B, A’ delnered
<counterfeit rupees to C, D and E are relevant, as showing that the delnvery to
B was not acaidental

COMMENT.

This section 15 an application of the general rule laid down
in's 14, and the words of the section as well as of illustration {q}
show that 1t 15 not necessary that all the acts should form parts
of one transaction, but that they should be parts of a series of
similar occurrences,!

In this section, as in 5. 14, the intention of the party is taken
mto account. But 1f there is no common link between the fact
1o be proved and the evidenthiary fact, they cannot form a series.
A reg&llar system worked by the common intention should be
proved,

Evidence tending to show that the accused has been gmlty
©of criminal acts other than those covered by the indictment 15
not admissible unless upon the 1ssue whether the acts charged
agamnst the d were designed or dental, or unless to-
rebut a defence otherwise open to im,

Whenever 1t is necessary to rebut, even by anticipation,
the defence of accrdent, mistake or other innocent condition of
mind, evidence may be given to prove that the accused has been
concerned 1n a systematic course of conduct of the same specific
kind and prommate 1n time toSthSe conduct 1 question.?

ASES.

Murder.—\Where prisoners had been convicted of the wiliul
murder of an infant child which they had received from its mother
on certain representations as to their willingness to adopt it,
and upon payment of a sum inadequate for its support for more
than a very limited period, and whose body the evidence showed
had been found buried in the garden of a house occupied by them,
the Court admitted evidence that several other infants had been
received by the prisoners from their mothers on like representa-
tions and on like-terms and that bodies of infants had been found
buried in a similar manner in the gardens of several houses occu-
pied by the prisoners® Similarly, where the Court had to decide
“hcthcr' a person was maliciously shot or whether the shooting
was accidenta), proof that the prisoner had at another time shot
at the same person was considered relevant*

\ Emperor v. Debendra Prosad, 3 Makin v. Altorney-Geveral for
(100q} 36 Cal. 573 Seealso Emperor New South u’am.[-smi‘ A C.s7. 4
v. Panchu Das,{1920) 47 Cal 671, ¥.8. 4 Rex v. Samucl Voke, (1823) R.

2 Amrita Lol Hatra v, Emperor, & R. 531, :

{1915) 42 Cal, 957,
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Where a prisoner was charged with the murder of her chld
by poison, and the defence was that 1ts death resulted from an
accidental taking of such poison, evidence to prove that two
other children of hers and a lodger 1n her house had died previous
to the present charge from the same poison was held to be ad-
mussible.t Upon the trial of a pnsoner for the murder of her
infant by suffocation 1n bed, 1t was held that evidence tendered
to prove the previous death of her other children at early ages
wvas admissible, although such evidence did not show the causes
from which those children died.?

Arson.—Upon a tnal for arson with intent to defraud an
insurance company, evidence that the prisoner had made claims
on two other 1nsurance compames 1n respect of fires which had
occurred in two other houses which he had occupied previously
and in succession, was admtted for the purpose of showing that
the fire which formed the subject of the tnal was the result of
design and not of aceident 3

Cheating.—On the tnal of an indictment for endeavounng
to obtain an advance from a pawn-broker upon a ring by the false
pretence that 1t was a diamond ring, evidence was admitted
that two days before the transaction 1 question the pnisoner had
obtained an advance from a pawn-broker upon a chamn which
he represented to be a gold chain, but which was not so, and
endeavoured to obtain from other pawn-brokers advances upon a
ring which he represented to be a diamond ning but which, in the
opinion of the witnesses, was not so, Tlus ring was not produced
It was held that the evidence was properly admitted.?

On a charge agamst the accused of cheating by falsely
tepresenting that he was the agent of an estate and could procure
for the complaimnant appontment to the vacant post of manager
to the estate, and thereby obtaimng a sum of money as a pre-
tended secunity deposit, evidence of instances of similar but
unconnected transactions with other persons, before and after
the date of the offence charged, was held to be admissible under
this section not to establish the factim of the offence but to prove
that the transaction 1 1ssue was one of a systematic series of frauds,
and that the intention of the accused on the particular occasion
in question was dishonest and fraudulent.’

A person employed as a clerk in charge of the renewal of
licenses for hand-carts received Rs, 2 for each such renewal,
whereas he ought to have taken Rs. 1-r4. He was charged with
<cheating, and evidence was produced showing that he had
taken two annas in excess from persons other than those named

1 Reg v Cotton, (1873) 12 Cox goo R 2C C. R 128,

2 Reg v Roden, (1874) 12 Cox 630 S Lmperor v, Debendra Prosad,
3 Reginav Gray, (3806) 4 T. & I {1909) 30 Ca 573, Imperor v.
eroz Yakub Al, (1016) 39 All. 273

& The Queen v Iraners, (1874) L



48 THE LAW OF LVIDENCE. [cuap. 11

‘The facts that other entries made by A in the same book are false, and
that the false entry 1s 1n each case 1n favour of A, 2re relevant

(¢) A 15 accused of frandulently delivering to B a counterfeit rupee

The question is, whether the delivery of the rupee was accidental.

The facts that, soon before or soon after the delivery to B, A' dehvered
counterfeit rupees to C, D and E are relevant, as showing that the delivery to
B was not acaidental

COMMENT.

This section 1s an application of the general rule laid down
in s. 14, and the words of the section as well as of illustration (a)
show that 1t 1s not necessary that all the acts should form parts
of one transaction, but thaf they should be parts of a series of
similar occurrences.!

In this section, as in s. I4, the intention of the party is taken
mto account. But if there 15 no common link between the fact
10 be proved and the evidentiary fact, they cannot form a senes.
A regular system worked by the common intention should be
proved.

Evidence tending to show that the accused has been guilty
of crimmnal acts other than those covered by the indictment 15
not admissible unless upon the 1ssue whether the acts charged
against the d were designed or dental, or unless to-
rebut a defence otherwise open to him.

Whenever it is necessary to rebut, even by anticipation,
the defence of accident, mustake or other innocent condition of
mind, evidence may be given to prove that the accused has been
concerned in a systematic course of conduct of the same specific
kind and proximate in time to the conduct 1n question.?

CASES.

Murder.—Where prisoners had been convicted of the wilful
murder of an infant child which they had received from its mother
on certain representations as to their willingness to adopt it,
and upon payment of a sum inadequate for its support for more
than a very limited period, and whose body the evidence showed
had been found buried in the garden of a house occupied by them,
the Court admitted evidence that several other infants had been
received by the prisoners from their mothers on like representa-
tions and on like-terms and that bodies of infants had been found
buried in 2 similar manner in the gardens of several houses occu-
pied by the prisoners.® Similarly, where the Court had to decide
whether a person was maliciously shot or whether the shooting
was accidental, proof that the prisoner had at another time shot
at the same person was considered relevant 4

v Imperor v, Debendra  Prosad, 3 Makin v. Altorney-Geveral for

s'm’o’q) 3 Cbﬂ 573 Scealso Imperor  New South H'al:s,[!ﬂq:])l\ C.s7. *
- Panchu Das, (1020} 47 Cal 671, P.0. 4 Rex v, Samuel Voke, (1823) R.
2 Amnta Lol Haa v, Emperor, & R s31 '

{1913) 42 Cal. g5, ’
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Where a prisoner was charged with the murder of her child
by poison, and the defence was that 1ts death resulted from an
accidental taking of such poison, evidence to prove that two
other children of hers and a lodger 1n her house had died previous
to the present charge from the same poison was held to be ad-
missible.! Upon the tnal of a prisoner for the murder of her
infant by suffocation n bed, 1t was held that evidence tendered
to prove the previous death of her other children at early ages
was admussible, although such evidence did not show the causes
from which those children died.?

Arson.—Upon a trral for arson with intent to defraud an
nsurance company, evidence that the prisoner had made claims
on two other insurance companies 1n respect of fires which had
occurred in two other houses which he had occupied previously
and in succession, was admitted for the purpose of showing that
the fire which formed the subject of the trial was the result of
design and not of aceident 3

Cheating,—On the trial of an indictment for endeavounng
to obtain an advance from a pawn-broker upon a ring by the false
pretence that 1t was a diamond nmng, evidence was admitted
that two days before the transaction in question the prisoner had
obtained an advance from a pawn-broher upon a chain which
he represented to be a gold cham, but which was not so, and
endeavoured to obtain from other pawn-brokers advances upon a
ring which he represented to be a diamond nng bat which, m the
opimton of the witnesses, was not so. Thisning was not produced
It was held that the evidence was properly admitted 4

On a charge agamnst the accused of cheating by falsely
tepresenting that he was the agent of an estate and could procure
for the complanant appontment to the vacant post of manager
to the estate, and thereby obtaiming a sum of money as a pre~
tended security deposit, cvidence of instances of similar but
unconnected transactions with other persons, before and after
the date of the offence charged, was held to be admssible under
this section not to establish the facfim of the offence but to prove
that the transaction in 1ssue was one of a systematic series of frauds,
and that the intention of the accused on the particular occasion
in question was dishonest and fraudulent 3

A person employed as a clerk in charge of the renewal of
licenses for hand-carts received Rs. 2 for each such renewal
whereas he ought to have taken Rs 1-14. He was charged with'
cheating, and evidence was produced showing that he had
taken two annas in excess from persons other than those named

1 f?eg v iot(;on, (xgyg) 12 ((::o‘( 400 R 2C C.R. 128,
I Reg v Roden, (1874) 12 Cox 630 5 Lwperor v.
3 Tegma v Gran (bl v TSR Gaed Y 5%15"”2::,?,},’;3”:’:

el Yakub Al 2
€ The Queen v Iranais, (187 L {1016] 39" AlL 273
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m the charge. It was held that such evidence was inadmissible
cither under s, 14 or under this section.! L

P introduced himself as a Raja’s son to a prostitute who
passed into s keeping.  He then introduced G as bis door-keeper
and both visited her house till the might of the gth December, 1914,
when she was found next morning to have been murdered and
robbed. The accused were tried on charges of murder, con-
spiracy to rob, theft, and abetment of each ather in the commus-
ston of the theft and murder. It was held that evidence that P
had similarly introduced himself as a wealthy man, in 1915 and
1918, to three other prostitutes who each became his mistress,
that he then introduced G as his door-keeper, that both visited the
women and suddenly disappeared, and that their disappearance
was followed by discovery, by the women, in each case, of the
loss of their money or ornaments, was not admissible under
s g, x4 or 15. Section g did not apply for the purpose of proving
identity as the murder and theft took place in December 1914 and
the subsequent incidents 1n 1915 and 1918. Section I4 was not
applicable, as the evidence of the subsequent occurrences did not
show the state of mind of the accused towards the murdered
woman. The first explanation and 1ls (3), () and (o) to that
section excluded such ewvidence. Section 15 was not applicable
as there was no question of the acts of murder and theft being
accidental or intentional or done with a particular knowledge or
intent, but that they were plainly intentional. Evidence of the
subsequent incidents was also not admissible under s. 112

Miscatriage.—~Upon the trial of an indictment for ** felonious:
ly and unlawfully using a certain instrument, to wit, a quill,
with intent to procure a miscarriage,” the Court held that it was
relevant, i order to prove the intent, to show that at other trmes,
both before and after the offence charged, the prisoner had caused
miscarriages by similar means3

16, When there is a question whether a particular
Existence of At was done, thle existence of any
couro of busi- course of business,' according to which
peswhenrele- it npaturally would have been done,
. is a relevant fact.
. Hitustrations,
{a) The question is, whether a particular letter was despatched,
The facts that it was the ordinary course of busincss for all Jetters put
m A certain place to be carried to the post, and that that particular letter was
put in that place, are relevant.
1 Emperor v. Abdul Wakid Khan, 47 Cal 671

P
( o11) 33 AlL o3, 3 Reg. v. George Dale, {1889) 16
2 Emperor x 7 Panchu Das (1020) Cox 7o§. & (1889}
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(b} The question 13, whether a particular letter reached A The facts that
it was posted in due course, and was not returned through the Dead Letter
Office, are relevant

COMMENT.

Under this section the ordinary course of a particular business
is proved and the Court 1s asked to presume that, on the parti-
cular occasion 1n question, there was no departure from the ordin-
ary and general rule, For instance, 1f letters properly directed
to a gentleman be left with a servant i1t is omiy reasonable to
presume  prima facte that they reached his hands. Section
114, 1illustration  (8), lays down that the Court may presume
that the common coursé of business has been followed 1n parti-
cular cases. This presumption 1s an apphcation of the general
maxim omma presumuniur rite essa acta (all acts are presumed
to be nightly done), and 1s based on the fact that the conduct of
men in official and commercial matters 15, to a great extent,
uniform. In such cases there 1s a stronmg presumption that
the general regulanty will not, ;m any particular instance, be
departed from,

1. ¢Course of business,’—This must mean the ordinary
course of a professional avocation or mercantile transaction or
trade or busmess. The section covers both private and pablic
offices. Illustration (a) relates to the former; illustration ()
to the latter, viz , the post office. .

CASES.

Registered fetters,—It has been held that the person refusing
2 registered letter sent by post cannot afterwards plead the
ignorance of 1ts contents! Similarly, if a letter 1s put into
a post office, that 1s prima facie evidence, till rebutted, that the
addressee recerved 1t 1n due course The post marks on letters
are considered as evidence of the dates and places mentioned
thercon, Where a notice to qut was sent by a registered
letter, the posting of wiich was proved, and which was produced
in Court in the cover in which 1t had been despatched; and on
the cover there was an eadorsement purporting to be by an
officer of the post office stating the refusal of the addressee to
receive the letter, 1t was held that this was sufficient service of
notice.? .

Press copy of a letter.—A press copy of a letter was admitted
by the Distnct Court for the purpose of proving that a notice of
allotment of shares had been duly ted to the defendant.
o notice to the defendant to produce the original letter appeared

U Loolf Al Meahv Peavee Mobun  Duarka Nath K.
Roy, (1871] 16 W R, 223, 1. 681. armokar, (1858) 15
2 Jogendro  Chunder  Ghose v.
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on the record, There was no evidence as to the posting of the
onginal letter or of the address which it bore ; all that was proved
was that the press-copy was contained in the press-copy letter-
book of the company, and that it was in the handwnting of a
deceased secretary of the company, whose duty it was to despatch
letters after they had been copied 1n the letter-book. The defend-
ant denied having received any letter or notice of allotment. It
was held that the press-copy letter was inadmissible for the pur-
pose of proving due communication of the notice of allotment,t

ADMISSIONS,

17. An admission is a statement, oral or doeu-
sdmissonde  Mentary, which suggests any inference as
fined to any fact in issue or relevant fact, and
which is made by any of the persons, and under the
circumstances, hereinafter mentioned.

COMMENT.

An ‘ admussion’ 1s a statement of fact which waives or dis-
penses with the production of evidence by conceding that the fact
asserted by the opponrent 1s true. Admissions are admitted
because the conduct of a party to a proceeding, in respect to the
matter 1n dispute, whether by acts, speech, or writing, which is
clearly inconsistent with the truth of his contention, 15 a fact
relevant to theissue

1t 15 1mmaterial to whom an admission is made. An admis-
sion made to a stranger is relevant, Admissions are as much
binding on the Crown as ordinary persons. In English law the
term ‘ admission’ 1s used in civil cases; whereas the term
* confession’ 1s used in criminal cases as acknowledgment of
gult, This distinction is not maintained in this Act and ss, 17
to 22 are applicable to civil as well as eriminal cases. The word
‘ confession’ has not been defined anywhere. A confession
15 an admussion made at any time by a person charged with a
cume stating or suggesting the inference that he committed
the crime.? Confesston would nclude an admission of criminat-
ing circumstances. Thus a confession is one species of admission,
namely, an admission consisting of a direct assertion, by theaceused
in a criminal case, of the main fact charged against him, or some
fact essential to the charge. Conlession to be admissible in
cvidenee must be volunta:’iy.

Every admission made by an accused person is not in the
view of the law a confession, nor can it be held that admissions
mean only statements made by parties to civil proceedings, and

1 Ram Das Chakarbats v. The 3606,
Oficral Liguidator of the Cotton Ginning 2 Queen-Lonpress v. Dabu  Lal,
Company, L1, Caanpere, (1837) 0 Al (1884) 6 All 500, §30. F. B,
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do not include statements made by parties 1 criminal proceed-
ings, Every statement, oral or documentary, which suggests any
inference as to any fact in 1ssue or relevant fact made by an
accused person 15 an admission under ss. 17 and 18, and under
s. 2I an admission may be proved as agamst the person who
makes it unless, under some provision of the Evidence Act or
other law, 1t 15 rendered 1nadmissible.  Under ss. 24-26 statements
made by accused persons are madmissible, subject to the
provisions of ss =27-29, when such statements are confessions.?
A f which 15 1mnadmissible may yet for other purposes
be admissible as an admssion under s, 18 against the person
who makes 1t 1n cval matters.2 Thus, admission of guilt by a
person to a police officer, though not receivable sn_evidence in
the criminal tnal, may be proved 1n civil proceedings as an
admission under ss 17, 18 and 21.3

Admissions may be oral or contained in documents, e.g.,
letters, depositions, affidavits, plaints, written statements, deeds,
receipts, horoscopes Admissions may be imphed from the
acquiescence of a party. The general rule is that admussions
are admissible agamnst the party making them and not agamst
any other party. The exceptions to this rule are mentroned 1n
ss. 18 to 20.

18, Statements made by a party to the proceed-

ing,' or by an agent? to any such party,

panty to pe. whom the Court regards, under the

cagee:ltng or s circumstances of the case, as expressly

' or impliedly authorized by him to make
them, are admissions.

Statements made by parties to suits suing or sued

by sutor ;n 1L @ Tepresentative character,® are not

representative admissions, unless they were made

characters while the party making them held that

character.
Statements made by—

(1) persons who have any proprietary or pecu-

by paty . NI4Ty interest in the subject-matter of

terested i sub-  the proceeding, and who make the state-

e K Y £
:.ec wmatter ; ment in their character of persons so
interested,! or

. s-sej)larg Dablsh v The Enpress, (Cr)

1 . R No 16 of 3886 (Cr): 2 Queen-Iy :

Ray Mal v, The Empress, (1379) P, R, (lssﬁ‘g %on’tnpl’;xs.: 134“ Tribliovan,
No. 3 of 1880 (Cr.); Shere Stngh v The - 3 Bishen Das :

Fipress, (1831) ¥ R No 2 of 1881 {1013) P T. N 105 of gz %%
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(2) persons from whom the parties to the suit
&>y Beon have derived their interest in the sub-
imtstestde ved  ject-matter of the suit,’ i
are admissions, if they are made during the
continuance of the interest of the persons making
the statements.
COMMENT,

Sections 18 and 19 indscate the persons by whom an admission
must be made.

Section 18 lays down five classes of persons who can make
admssions—

(1) Party to a_proceeding.

(2) Agent authorsed by such party. i

Party suing or sued in a representative character making
admissions while holding such character., .

(4) Person who has any proprietary or pecuniary interest
in the subject-matter of the proceeding during the of
such interest.

(5) Person from whom the parties to the suit have derived
their interest 1n {he subject-matter of the swmit during the con-
tinuance of such interest.

(1} ‘Partytoa proceeding.’—A statement made bya party
in a former suit between the same or different parties 1s admissible.
The proceeding may be civil or ¢nminal.

Whaen several persons are jointly interested in the subject-
matter of the suit, the general rule is that the admissions of any
one of these persons are receivable against himself and fellows,
whether they be all jointly smng or sued, or whether an action be
brought 1n favour of or against one or more of them separately ;
provided the admission relates to the subject-matter in dispute,
and be made by the declarant 1n his character of a person jointly
interested with the party against whom the evidence 1s tendered!

(2) ¢ Azent.’—The admussions of an agent are admissible
because the principal is bound by the acts of lus agent done 1n the
course of business and within the scope of his authority, A state-
m:nt made by an agent whom the Court regards, under the circum-
stances of the case, as expressly or impliedly authonzcd to make
it. 15 ad nissible though not on oath,2 Before the statements of
an agent can be relevant as admissions, the fact of agency must
be proved. The managing member of a joint Hindu famuly is the
asent of the family. He may acknowledge debts though he cannot
revive a debt already time-barred. His acts are binding on the
other members,

! Taylor, 1tth Eda., 5. 743, p. 512¢  Dom. L. R, 6s1.
2 Gomimapy v. Chhotalal, ‘Jrgea) 3 o i
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Counsel Pleader, Attomey.—Admissions of facts made by a
counsel or a pleader 1n the conduct of a suit on his client’s behalf
are binding on the chent.! But a party is not bound, generally
speaking, by a pleader’s admission 1n argument on what 1s a pure
question of law.2 An admission by a counsel or a pleader on a
pomnt of law cannot bind the chent® A pleader cannot give up
any portion of hns chent’s case without express authority, nor 1s
he entitled to admit the claim of the other party. The admissions
of a party’s i before the t of litigation are
not relevant.

Co-defendants —An admission or a confession of judgment by
one of several defendants 1n a smtis no evidence against another
defendant. No defendant can, by an admission or consent, comey
the right, or delegate the authority to one, for more than his own
share 1n property.4

Partnes.—Partners are agents of one another so far as the
business of partnership 1s concerned, Where several persons are

gaged 1n one busi or dealing, a statement made by
one of them with reference to any transaction which forms part of
their joint business, has always been held admissible as evidence
against the others.S Each member of a firm, being the agent of
the others for all purposes within the scope of the partnership
business, admissions by one are binding on all, Section 21 of the
Indian Limitation Act 1s, to a certain extent, an exception to this
rule.

Principal and Surety,—'* The admissions of a principal can
sometimes (but only seldom) be received as evidence in an action
against the surely upon his collateral undertaking. In these cases
the man inquury is, whether the declarations of the principal were
made during the transaction of the business for which the surety
was bound, so as to become part of the res gesfe.$**

Guardian,—The admissions of a guardian ad litem, or mnext
friend, do not bind the minor. The guardian of an infant has no
power to bind him by admissions, It has been held by the Bom-
bay and Madras High Courts that a guardian appointed under the
Guardians and Wards Act can sign an acknowledgment of liability
in resgect of, or pay in part, the principal of, a debt, so as to ex-
tend the period of limitation againstis ward, provided the guard-

v Jagapats Mudaliar v. Ekambara 4 Lackman Singh v. Tansukk,
Mudaliar, {1897) 21 Mad, 274; Jang (1884) 6 All. 305; Arzullak Khan .
Bahadur Singh v, Shankay Ras, (1890) Ahmad Ah Khan, (1885) 7 All 353
13 All. 272, F B, 3 Kowsulhah Sundars Dasy .

2 Narayanv. Venkatacharya, (1904) Mukta Swndars Dass, (188s) 11 Cal.
& S Rtvinags B 8 8" Taylor, 11th E

3 Krishnays v, Rajmal, (1809) z. ¢ Taylor, 11th Edn,, 8. 785, p. 532.
Ilom 360,2 Bom.L. R.z25 ( )24 4 795 - 53
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fan’s act was for the benefit of the ward’s property.! The
Calcutta High Court holds a contrary view,2

(3) Party suing and sued in a representative character.—
The above means trustees, executors, admimstrators, managers
in the character of an executor or administrator or the assignee of
a bank rupt.

It is important that such persons must make ‘the statement
in their character of persons so interested.” A statement made
by a trustee, executor or administrator is not admissible against
him when sued as trustee, etc., if it was made before he became
trustee, etc. This principle is grounded on the fact that a state-
ment against the interest of a person making it will not be made
unless truth compelled it But the fact that two persons have a
common interest in the subject-matter does not entitle them to
make admissions, respecting it, as against each other3  Thus, the

i y one defendant will not be relevant against a co-
defendant, because it would be unjust to bind a co-defendant by
the admussion of another whom he has had no apportunity to
answer or cross-examine ; it would afford to the plaintiff opportun-
ities of defeating his opponent by unfair means. "Even a confession
of judgment by one of several defendants 1s no evidence against
another defendant#

(4) Person who has any proprietary or pecuniary interest.—
When several persons are jointly mterested in the subject-matter
of a suit, an admussion of any one of these persons is receivable
not only against himself but also against the other defendants
whether they be all jointly suing or sued, provided that the admis-
sion relates to the subject-matter 1n dispute and be made by the
declarant 1n his character of a person jointly interested with the
party against whom the evidence 1s tendered.s

n admission made by one of several parties in fraud of the
others jointly interested will not bind the others,

{5) Persons from whom the parties to the suit have derived
their interest in the subject-matter of the suit.—Statements made
either by parties interested or by persons from whom the parties
to the suit have denived their interest are admissions only if they
are made during the continuance of the interest of the persons
making the statement. A statement by a person who has parted
with his interest in property is of no evidential value. A, a
landowner, filed a suit for ejectment against B, a tenant. B alleged
he was a permanent tenant at a fixed rent under an agreement
with the original owner of the land, who was dead, and put in
evidence statements made by the original owner after he had

L

- LR AR .
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26 Cal, 51, Cal. 130, 143, 1444 !
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transferred his interest It was held that the statements were
inadmssible !

When the statements by interested persons are relevant against
one another 1t 15 not sufficzent that the mterest be subsequent in
point of time, 1t must have been derived from the person “ho made
the statement sought to be used as an admi 2" The ad;
of a former owner of property after he has ceased to have any
interest m 1t are not evidence agamnst the party in possession.®

Thss clause indicates that there ought to be 2 privity, f.e.,
mutual or successive relationship to the same nghts of property.
Privies are of three kinds .

(1) Pnvies in blood, as a heir, an ancestor, and co-parceners.

(z) Prvies in law, as executor and testator, administrator
and a person dying mntestate

(3) Privies 1n estate or interest, as vendor and purchaser,
lessor and lessee, mortgagor and mortgagee, donor and donee.

The grounds upon which admissions are evidence against those
n privity with the party making them are that they are identified
1n interest  Where 1t was proved that an agreement sued on was
made by the plamtiff on behalf of himself and the other proprietors
of a theatre, evidence of the declarations of one of such other
proprietors was held admissible on the part of the defendant,*

19. Statements made by persons whose position
Admissionsby OF liability it is necessary to prove as
persons whose against any party to the suit, are
poshonrwst2e admissions, if such statements would
agamst partyto  be relevant as against such persons in
s relation to such position or liability in a
suit brought by or against them, and if they are made
whilst the person making them occupies such position
or is subject to such liability,
Iustrations

A undertakes to collect rents for B

B sues A for not collecting rent due from € to B

A demes that rent was dve from C to B,

A statement by C that he owed B rent is an admission, and 1s a relevant
fact as against A, 1f A deties that C did owerent to B

COMMENT.

This section forms an exception to the rule that statements
made by strangers to a proceeding are not admissible as against

9L. B, ¥
2 AnudPandM v. Gyadhur, (1868} 1 Amm v, Farren, (1820) 3 C. &
V' R 8 r ; Taylor, 11th Edn, s. 743.

! Sha l‘alAnngv Da Ly, (1916)  Gour Chunder Mojeomdar, (1366) 5
267,

1
3 Nhemum Kuree Choudhramn v. P 5:3
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the parttes. Thus, 1n an action by the trustee of a bankrupt, the
latter’s admussions, made before bankruptcy, are admisuble to
prove the petitioning creditor’s debts,! Similarly, the admissions
of a cestui que irust are evidence against a trustee as far as their
interests are 1dentical.2

The 1llustration exemplifies that when the liability of a person
who is one of the parties to a suit depends upon the liability of 3
stranger to the smit, then an admission by the stranger in respect
of s hiabiity amounts to an admission on the part of that person.

The admussions of a person whose position in relation to pro
perty in swit 1t is necessary for one party to prove against another
are 1n the nature of original evidence and not hearsay, though such
person 15 aive and has not been cited as a witness.®

20. Statements made by persons to whom a
Admssionsby  party to the suit has expressly referred

2r30NS express- ¥ - .
D rtereatety for information in reference to a matter

party tosmt in dispute or admissions.
IHiustration.

The question 13 whether a horse sold by A to B is sound
A says to B—" Go and ask C, C knows all about it C's statement is
an admission,

COMMENT.

This section forms another exception to the rule that admis-
sions by strangers to a suit are not relevant. Under it the admis-
sions of a third person are also receivable in evidence against, and
have frequently been held to be in fact binding upon, the party
who has expressly referred another to him for information in regard
to an uncertain or digputed matter.t There must be an express
reference for information in order to make the statement of the
person referred to admissible. Such admissions come very near
to the case of arbitration. In the application of this principle,
it matters not whether the guestion referred be one of law or of
fact ; whether the person to whom reference is made, have or have
not any peculiar knowledge on the subject; and whether the
statements of the referee be adduced in evidence in an action on
contract, or in an action of tort.5

_If one party in 2 case offers to the other party to settle it, and
2 witness makes a statement on oath as to a certain fact in dispute,
27;{2 tﬂhe statement is made, it shall bind the party making the

T,

U Coole v. Draham, (1848)18 L. J. 3 Al Mosdsn v. Kombi, {1882
Ex. to5: Taylor, 11th de!. s 753, Mad, 239 ., {1832) 5
- 4 Taylor, 11th Edn , 8, 760, p 522.
Thng, yrison v, Vallance, (x827) 1 3 Taylor, 1rth Edn. s 761, p 523.

€ 45 € Lioydv.Wsllan, (1794) 1 Esp 178,
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CASES.

A horse having been killed by falling down an old shaift of a
mine which had not been sufficiently covered over, the owner ol
the horse charged a person who was in the possession of a mine
near to the spot with bemng also 1n possession of that shait, The
Iatter denied that the shaft was hus, but said that of a miner’s jury
were called, and they should say that the shaft was his, he would
pay forthehorse A miner’s jury was accordingly called, and they
found 1n wnting that the shaft was lis. It was held that this find-
mg of the jury, coupled with lus declaration, was admissible in
evidence against him 1n an action on the case to recover compensa-
tion for the less of the horse.!

A pnsoner was indicted for receiving stolen goods, knowing
them to have been stolen  To prove his guilty knowledge, evidence
was given that, being asked by the police as to the prices he had
given, he saxd he did not then know, but lis wife would make out
a list of them, and next day she, in his presence, produced a list,
which was received in evidence against hum, It was held that it
was admassible 2

21. Admissions are relevant and may be proved
Proof of ad. 25 against the person who makes them,!
missions aganst  OF Lis representative in interest?; but
Toens,mel08 they cannot be proved by or on behalf
or on thar Le- of the person who makes them or by
halt his representative in interest, except in
the following cases ‘—

(1) An admission may be proved by or on behalf
of the person making it, when it is of such a nature
that, if the person making it were dead, it would be
relevant as between third persons under section 32,

(2) An admission may be proved by or on behalf
of the person making it, when it consists of a state-
ment of the existence of any state of mind or body,
relevant or in issue, made at or about the time when
such state of mind or body existed, and is accompanied
by conduct rendering its falsechood improbable,

(3} An admission may be proved by or on behalf
of the person making it, if it is relevant otherwise than
as an admission,

1 Sybray v Whie, 1836) s M. & % Reg. v, Mallory, (1884) 15 ¢
Wi 438, . 456 ) 15 Cox
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hustrations

{a) The question between A and B 1s, whetlier a certain deed s or 1s not
forged. A affirms that it 1s genwmne , B that 1t 1s forged,

A may prove a statement by B that the deed 18 genmine, and B may prove
a statement by A that the deed 15 forged, but A cannot prove a statement by
himself that the deed 1s genwne, nor can B prote a statement by humself that
he deed 15 forged

{b} A, the captain of a ship, 15 tried for casting her away.

Evidence ss given to show that the ship was taken out of her proper course.

A produces a book kept by him m the ordinary course of his business
showing observations alleged to have been taken by him from day to day, and
mdicating that the stup was not taken out of her proper course. A may prove
these statements, because they would be adnussible between third partes,
1f he were dead, under seetion 32, clause (2)

(¢} A 1s accused of a cnime committed by hum at Calcutta He produces
a letter wrtten by himself and dated at Lahore on that day, and bearing the
Lahore post-mark of that day

The statement in the date of the letter 1s admssible, because, 1f A were
dea 1,1t would be admyssible under section 3z, clause (2)

{d) A 15 accused of receiving stolen goods knowing them to be stolen

e offers to prove that he refused to seil them below their value. .

A may prove these statements, though they are admssions, because they
are explanatory of conduct influenced by facts 1nissue.

{e) A 1s accused of fraudulently havingin Jus possession counterfeit com
which he knew to be counterfest

1le offers to prove that heasked a skiful personto examine thecomn as
MHe doubted whether 1t was counterfeit or not, and that that person did exa-
mune it and told him it was genmne,

A may prove these facts for the reasons stated in the last preceding
dinstration

COMMENT.

This section lays down, as a general rule, that admssions are
relevant and may be proved agamnst the person who makes them
or his representative 1n interest. Admissions are relevant against
persons making them, and if duly proved, though not, conclusive,
are sufficient evidence of the facts admitted.! Illustration (a)
exemplifies this rule. The rule laid down in this section must be
taken subject to ss. 24, 25 and 26 of this Act and ss. 164 and 364
of the Criminal Procedure Code.?

An oral confession by an accused person not being
open to exception under ss. 24, 25 or 26, is, as an admission

Maung Mya v. Ma Tha Ya, 2 Queen-Ewmpress v, Bhaisab Chun~
(1897-1901) 2 U. B. R, 377. der, {t898) 2 C. W, N, 702,
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by an accused person, a relevant fact and may be proved
at his trial under this section, and therefore such a confession
made to a Magistrate 15 relevant, and may be proved by
the evidence of the Magstrate.) The accused went to a police
station and lodged a first information of murder, narrating the
events preceding the commusston of the offence and stating further
how the offence was committed. It was held that the narratite
of the antecedent events was admissible as admissions not amount-
mg to confessions.?

1. ¢As against the person who makes them,’—This
eXpression means that the admussions are relevant as against the
person by or on whose behalf they are made. A person 15 not
<oncluded by his own statements unless they have been acted upon
by the oppostte party. Till they are not acted upon it may be shown
that they were mistaken or untrue,

2. ‘Representative in  interest.”—This expression will
mclude those who are privies mn blood, law or estate. The pur-
chaser at an ordinary execution sale is mn privy with, and is the
Tepresentative mn interest of, the judgment-debtor so as to be bound
by the latter's admissions.? There is a distinction between the
position of a purchaser 1n a private sale and in a public sale in
execution of a decree. In the former he denives his title through,
and cannot require 2 better title than, the vendor: in.the latter
he acquires hus title by operation of law adversely to the judgment-
debtor and so freed from all alienations and incumbrances effected
by the debtor subsequently to the attach of the property sold
n execution.® But the purchaser in a public or a private sale
acquires only the night, title and interest of the judgment-debtor
with all its defects and the creditor takes the property subject to
2l equities which would affect it in the debtor’s hands.

Exceptions.—Admissions cannot ke proved by, or on behal
of, the person who makes them, because a person will always
naturally make statements that are favourable to him. To this
principle three exceptions are laid down in the section :—

Exception 1.—This exception makes admissible the state-
ment made by a person as to the cause of his death, or as to any
of the i ances of the tr tion which resulted in his death,
in cases 1n which the cause of that person’s death comes into ques-
tlon [s, 32 (1)); see illustrations (&) and (). The declarations of

1 Shere Singh v. The Ewmpress, 3 Ishan Chunder Strear v, Beri
{3881} P, R, No. 21 of 1881 (Cr } ; Terz  Madhub Swhar, (1596} 24 Cal. 623
V. The Croun, (1917) P. R. No. 15 of Mahomed Mosufier Hossem v, Kiskors
1918 {Cr). Mohun Roy, {1895) 22 Ca), goy, P C.

2 Legal Remembroncer v, Lalid 4 Dinendronath  Sannyal v, Ram-
-‘l’vﬁdu Swigh Roy, (1921) 49 Cal. coomar Ghose, (¥8%¢) LU R.S 1. A.

h7. 5.



60 THE LAW OF EVIDENCE. [cnar, i1

IMiustrations.

{a) The question between A and B s, whether a certain deed is or is not
forged. A affirms that i1t 15 genwine, B that 1t 1y forged,

A may prove a statement by B that the deed 1s genuine, and B may prove
a statement by A that the deed 1s forged, but A cannot provea statement by
himself that the deed 1s genuine, nor can B prove a statement by himself that
the deed 15 forged

(b) A, the captain of a ship, 1s tried for casting her away.

Evidence 18 g1ven toshow that the ship was taken out of her proper course.

A produces 2 book kept by him in the ordinary course of his busiess
showing observations alleged to have been taken by him from day to day, and
indicating that the ship was not taken out of her proper cousse. A may prove
these statements, because they would be admussible between third parties,
1f he were dead, under section 32, clause (2)

(¢) A 15 accused of a cnme commtted by lum at Calcutta He produces
a letter written by himself and dated at Lahore on that day, and beanng the
Lahore postemark of that day.

The statement in the date of the letter 15 admissible, because, if A were
dea 1, it wonld be admissible under section 32, clause (2)

(d) A s accused of receiving stolen goods knowing them to be stolen

te offers to prove that he refused to sell them below their value,

A may prove these statements, though they are admissions, because they
are explanatory of conduct influenced by facts inissue,

(¢) A 1s accused of fraudulently havingin his possession counterfeit comn
which he knew to be counterfeit

He offers to prove that he asked a skilful person to examne thecoin as
He doubted whether 3t was counterfert or not, and that that person d:d exa-
mune 1t and told him 1t was genuine,

A may prove these facts for the reasons stated in the last preceding
sllustration

COMMENT,

This section lays down, as a general rule, that admissions are
relevant and may be proved against the person who makes them
or his representative in mterest. Admissions are relevant against
persons making them, and if duly proved, though not conclusive,
are sufficent evidence of the facts admitted.! Illustration (a)
exemplifies this rule. The rule laxd down in this section must be
taken subject to ss. 24, 25 and 26 of this Act and ss. 164 and 364
of the Criminal Procedure Code,2

An oral confession by an accused person not beng
open to exception under ss. 24, 25 or 26, 1s, as an admission

.t Manng Mya v. Ma Tha Ya, 2 Queen-Em . e
(l397<l9°x)gz Uyll R, 377. der, ge;&;‘ f’cﬂ\'\“ ‘I;.l;hn{lz‘.mb Ch
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by an accused person, 4 relevant fact and may be proved
at his tral under this section, and therefore such nconlz&swn_
made to a Magstrate 3s relevant, and may be proved hy
the evidence af the Magstrate.! The accused went to a police
station and lodged a first mformation of murdel, nTating the
events preceding the commission of the ofience and stating further
how the offence was commutted. It was held that the narrative
of the antecedent events was admssible as admi not t-
ing to confesstons.®

1, sAs against the person who makes lhem."-—-This
expression means that the admissions are relevant as against the
person by or op whose behalf they are made. A person is not
<oncluded by his own statements unless they have been acted upon
by the opposite party. Till they are not acted upon it may be shown
that they were mistaken or untrue.

2. Representative im  inferest.’—Tis  expression  will
iclude those who are privies 1n blood, law or cstate. Thc. pur-
chaser at an ordinary execution sale is in privy with, and is the
Tepresentative in interest of, the judgment-debtor so as to be bound
by the latter’s admussions.® There js a distinction Letween l[le
position of a purchaser in a private sale and jn a public sale in
execution of a decree. In the former he derives his title through,
and cannot require a better title thas, the vendor: in thelatter
he acquires his title by operation of law adversely to the judgment~
debtor and so fraed framn 11 a1t o0t - °  umbrances effected
by the debtor : f the property sold
mn e!gecutlun.‘ ! P B or a private sale
acquires only the nght, title and interest of the judgment-debtor
with all its defects and the creditor takes the property subject to
all equities which would affect it in the debtor’s hands,

Excepttons.—Admissions cannot te proved by, or on behalf
of, the person who makes them, because a person will always
naturally make statements that are favourable to him, To thi
principle three exceptions are laid down in the section :~—

Exception 1,—This exceptton makes admissible the state.
menﬁ made by a person as to the cause of his death, or as to any,
e

of the of the t ion which resulted in bj
in cases in which the cause of that o eat!

n c 1son’s death comes into A
tion [s. 32 (1) ]; see illustrations (f)eand (¢). The declamtiogsuef

U Shere Singh v. The Lmpress, 3 I Ch -
SN ER No'ar ol sy (Ciyt Fes  Madhan S e S
b s}-&?’aun, (t917) B. R. No. 11 of %a»omd Az ,z,g;{r? 4 62;

18 (Cr.). hun Roy, ‘. *

sraLesal Remenbramcer v Lane 3 buﬁ%m‘;‘i«z”g“’-w e

4(0 an_ Stigh Roy, (1921) 49 Cal  coomar Ghose, fipsy 92 ane
o o /~~ng , 1A,
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the deceased made on the day he was wounded, and when he
believed he would not recover, were held admissible, though he
did not die until eleven days afterwards, and though the surgeon
did not think hus case hopeless, and continued to tell him so until
the day of his death !

Exception 2.—The state of a man’s mind or body is relevant .
under s, 14, and statements narrating such facts indicating the
state of mma or body may be proved on behalf of a person narrat-
ing them. But such statements should have been made at or
about the time when such state of mind or body existed: see
illustrations (d) and (e). Section 14 merely declared that such
statements are relevant. This clause shows that such facts or
statements may be proved on behalf of the person making them,

Exceptions 3.—This exception lays down that facts which aré
relevant under ss, 6to 17 7 N oot
they may be proved on
trations (4) and (e) refer .

CASE.

Where the plaintiffs and some of the defendants were co-
owners of certain properties, the question at 1ssue being whether
there was a partition between them, and whether under that parti-
tion the defendants came to be in possession of a specific property
in lieu of their shares in all the properties, a petition and a written
statement filed by the defendants 1n certain previous suits admit-
ting the partition and the exclusive acquisition of the specific
property were put in, but objected to as inadmussible in evidence,
1t was held that the documents werc admissible against those
defendants under ss. I1 (2) and 21 (3).2

22, Oral admissions as to the contents of a docu-
d\m,en oral Ment are not relevant, unless and until
admissionsas to  the party proposing to prove them shows
etaerde that he is egltitleg;l top give secondary
vant, evidence of the contents of such document
lgnde_r the rules hereinafter contained, or unless the
igenuineness of a document produced is in question. .

COMMENT;

4 The contents of a document which is capable of being pro-
e“";‘;‘d Ilg;ust be proved by the instrument itself and not by parol
A\ written contract can only be d by th duction of *
rritte 1 proved by the production of
the wiyiting Rtselt, and if the document is inadmissible from want

Fex N qr;?bm Mosley, (1825) t 2 Gyamnessa v, Mobarakannessa,

1
Maz
&° (1897) 'z5 Cal. 210,
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of registration, no secondary evidence of the contract can be rcce:]vcsi.
A party's admission as to the contents of a document not ma e in
the pleadings, but 1 a deposition, is secondary evidence, and can-
not supply the place of the document itself.! P

The principle laxd down in this section is a departure r&:n
English law which admits oral admissions of a party as to_the
contents of a document, even when the document might have been
produced as evidence agamst him.

23. In civil cases no admission is relevant, ifdx_t
i i express condi-
Adoussy is made exthpr upon an €
il cases when  tion that evidence of it is not to be
relevant given,' or under circumstances from
which the Court can infer that the parties agr!eed
together that evidence of it should not be given.

Explanation.—Nothing in this section shall be
taken to exempt any barrister, pleader, attorney or
vakil from giving evidence of any matter of whick
he may be compelled to give evidence under
section 126,

COMMENT.

This section lays down that in civil cases an admission is not
relevant (1) when it is made either npon an express condition that
evidence of it is not to be given, and (2} when it is made under
circumstances from which the Court can infer that the parties
agreed together that evidence of it should not be given.

This section does not apply to criminal cases (see s,29),

1. “Express condition that evidence of it is not to be
glven.’—This section protects communications made * without
prejudice,” Confidential overtures of pacification and any other
offers between litigants made without prejudice are excluded on
grounds of public policy. For, if parties were to be prejudiced by
their efforts to compromise it would be impossibleto attempt any
amicable arrangement of differences? The expression * without
prejudice ’ means without prejudice to the wnter of the letter if
the terms he proposes are not accepted. It means this: “ I make
you an offer which you may accept or not, as you like ; but if you
do not accept it, my having made it, is to have no effect at all.” ¢
I the terms proposed in the letter are accepted, a complete contract
is established, and the letter, although written without prejudice,

‘(x: ?ztgh“lbéa?im v. Parvata Hari, Beav.278.
71 .C.{A.C. ].)163. 3 In re River Sleam, ',
% Hoghton v. Hoghton, (1852) 15 (1873) L. R. 6 Ch, 822, s;;.cmpmo'
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operates to alter the old state of things and to establish a new
one.!

The reply to a letter wntten ' without prejudice”’ cannot be
admitted in evidence even though not guarded in'a similar manner.
The words once used will exclude an entire correspondence.

The rule which excludes documents marked ‘ without pre-
judice' has no apphcation unless some person is in dispute ot
negotiation with another, and terms are offered for the settlement
of the dispute or negotiation 2

2, “Under circumstances from which the court can infer
that the parties agreed together thai evidence of it should mot
be glven.’—Such circumstances must be of such a character that
the Court must naturally come to the conclusion that the parties
agreed together that evidence of 1t should not be given. In a suit
for rent, there was a talk of settlement between the plaintifi’s
pleader and one of the defendants when the suit was about to be
nstituted. It was held that the mere fact of the conversation
taking place when the parties were contemplating that a suit might
be mnstituted was not 1n itself sufficient to prevent the conversation
from being put 1n evidence 2

Explanation.—Under the explanation the legal adviser of
a party will not be prevented from giving evidence of any com-
mumcation made in furtherance of any illegal purpose or any fact
showing that a crnime or fraud has been committed since his
employment,

24, A confession’ made by an accused person is
Confession irrelevant in a criminal proceeding, if the
cansed by an- L3 .
Sucement,threat TaKing of the confession appears to the
or promise,when  Court to have been caused by any induce-
awrelevant  an } .
comnal  pro- Iment, threat or promise* having refer-
ceeding, ence to the charge against the accused
person,’ proceeding from a person in authority®
and sufficient, in the opinion of the Court, to give
the accused person grounds which would appear
to him reasonable® for supposing that by making it
he would gain any advantage or avoid any evil of a
lte'mpoml nature® in reference to the proceedings against
him,
. COMMENT.
The substantive law of confession is contained in ss, 24 to 30
of the Evidence Act and the adjective law, in ss. 164, 364 and 533
 Walker v, Wilsher, {1830) 23 @ 23 Bom. 177, 180

335, 3 Meajan Matbar v Alymudds Mia,
2 Madiavray v, Guiabbhar, (1508) (1010) 41 Cal. 190 @
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of the Crimmnal Procedure Code. Confessions are received 1n
evidence 1n criminal cases upon the same principle on which admis-
sions are recerved in civil cases, namely, the presumption that a
person will not make an untrue statement agamnst his own mteres_t.
A man of sound mind and full age, who makes a statement in
ordinary simple language and has not been the victim of mal-
practice, threat or inducement 1n making such statement, must be
bound by the language of the statement and by 1its ordinary plain
meaning and the act spoken to must be given 1ts legal consequence.!

The confession of an accused 1s only relevant agamst himself,
though s 30 15 an exception to this rule.

According to s. 24 a confession by an accused is irrelevant if
1t is caused by (1) inducement , (2) threat, or (3) promise. The
inducement, threat, or promise should have (a) reference lm the

f FAa Sabt b petyen

the procveedmgs aganst him,

A confession 1s relevant—

(x) 1f 1t 15 made after the impression caused by any such n-
ducement, threat or promise has been fully removed (s. 28);

(2) if it is not made to a Police Officer (s. 25) ; or

(3) ifitis madein the presence of a Magistrate when the accused
is 1 custody of a Police Officer (s 26).

Under the English law confessions are divided into two classes:
(1) Judicial confessions; and (z) Extra-judicial confessions.

(1) Judical confessions are those which are made before a
Magistrate or in a Court m the course of legal proceedings.

(2) Extra-judicial confessions are those which are made by
the party elsewhere than before a Magistrate or in a Court

1. “C —A jon 1s an admission made at any
time by any person charged with a crime stating or suggesting an
inference that he committed that crime.?

The word * confession ' cannot be construed as including a
mtere inculpatory admission which falls short of being an admission
of guilt? An Incriminating statement which falls short of an
absolute confession, but from which the inference of guilt follows,
is a confession within the meaning of this Act.*

A confession, if proved satisfactorily to be voluntary apg
genuine, is legal and sufficient proof of guilt of the accused withoy
corroboration, but ordinarily the practice is to require some sy,

3 Quuu—EglprtsS v, Jagrup, (st
3 Fe

1 Per Mears, C. J, in Raggha ~.
Emparor, (1925)23 A L. ] R.821,%.8. 7 All 646, 63 ;
ToStentemr Tm o e T 4 Queen-Empress v. Nama, ji1s
N . 14 Bom 260, F. B Hokimem v "

Lomperor, (1905) P. R
€r} an
3 .
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port for a confession, some corroboration from facts established
outside the confession, and reasonable consistency with the sur-
rounding circumstances about which there is no doubt. The con-
fession must be looked at as a whole, and it would not beright to
take isolated portions of it, and to consider whether any of them
amounts to an admission of guilt or not.! The Court, however,
15 at hiberty to disregard any self-exculpatory statements contained
in the confession which is disbelieved.?” But, if it appears that the
confession has been 1mproperly induced, then the Court is bound
to exclude it, no matter how true it may be3 Deliberate and
N c “ " 't * proved,arc among the most
when a doubt arises as to
. . Court has to decide whether
1t has been proved affirmatively to be free and voluntary. This
principle, as laid down in Thompson's case,5 hasnot been approved
of by the Bombay High Court in Queen-Entpress v. Baswanta’

The question which a Court has to declde when determining
on the admissibility of a confession is whether it appears to the
Court to have been induced by the means mentioned in this section.”

It is not sufficient to render a confession irrelevant under thi-
section that there may have becn added to it a statement which has
been improperly induced by threat or promuse. In order to make
a confession irrelevant it must be shown that the confession itself
was improperly induced® It is the duty of the Court to inquire
very carefully into all the circumstances under which the confes-
sion was taken, and particularly as to the length of time during
which the accused was in custody.®

A confession differs from an admission.—

(1) The former is a statement made by an accused person
which is sought to be proved against him in 2 criminal proceeding
to establish an offence, while under the latter are comprised all other
statements amounting to admissions as defined in s. 18.

{2) A confession is a conclusive proof of the matters con-
fessed; an admission is not a conclusive proof of the matters.
admitted, but may operate as an estoppel.

(3) A confession always goes against the person makingit ;
an admission may be used on bebalf of the person making it under
the exceptions provided in s. 21.

Sec comment on s, 17, stipra,

v Queen-Lmpress v, Jagrup, (183, 8 (1900) 2 Bom. L. R, 761 ; 25 Bom.
5 hafficen-my p, (1835)  (1909)

2 Queen-Empress v, Uma, (1888 7’ Queen-Impress V. Baswasta,
Unrep. Cr. C. 370; Queen-Empress v (1900) 2 Bom. L,R. 761; 25 Bom.
Dada Ana, (188g) 15 Bom. 452, 163,

3 Emperor v. Bhags, (1906) 8 Bom. 8" Emperor v. Navayen, (1907) o
1. R. 697, Gog. Bom, L. R. 789, 801; 32 Bom. II1,

4 Emperor v, Narayen, (1907) ¢
Tlom, L.'R. 789, Sor; 32 Bom. 101, F, B

t2.

r. z,
9 -Impress  v. Narayan,
o o Oueen {r ayan,

{1gor) 3 Bom. L. R. y22,
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2. ¢ Inducement, threat or promise,'—Either of these need
not be expressed, but may be 1mphed from the conduct of the
person n authonty, the declarations of the prisoner, or the cir-
<umstances of the case.!

The threat to come under this section must be sufficient to
give the accused grounds for supposing that, by making the con-
{ession, he would gain an advantage *

To reject a confession it 1s not necessary that therc should
be positive proof to establish that the confession had been obtamed
by use of threat, persuasion, ctc. Anything from a barest sus-
picion to positive evidence would be enough for a confession being
discarded A confession 1n 1ts normal state 15 an entirely suspicious
article. A retracted confession 1s worse.d

3. ‘ Having reference to the charge against the accused,’—
' Charge ' means a criminal charge or a chargeof an offence in a
<nminal pr ding. The ind t, threat, or promise, must

P P At B D ~

1
evidence,

An mducement to confess regarding one crime will not in-
validate a confession as to another and different one except
where the two offences are so blended together as to form one
“transaction.*

A promuse or threat made to one prisoner will not render a
<onfession made by another, who was present and heard the in-
ducement, irrelevant.s

4. * Person in authority.'—This expression does not mean
a person having control over the prosecution of the accused$
he test would seem to be, has the person authority to
interfere in the matter; and any concern or interest 1n it would
be sufficient to give him that authority. According to English
«cases any one engaged in the arrest, detention, examination, or
prosecution of the accused, or someone acting in the presence
and without the dissent of such a person is a person in authority.?
The belief of an accused that the persons to whom he madé a
confession’ were ** persons in authority ” is not sufficient to bring
‘them within the term 8
An attorney engaged in the investigation of a crime, for the *
‘purpose of getting up a_ prosccution, is a person clothed with
authority to offer such an inducement.®
1 Reg. v. Gillis, (1860) § Reg.v. ) kai,
“329 sfv. )ka‘;vgsk QMZ:IX:E(E:;‘;”{:;, o ge‘,cvvj.ss\.(ﬂlm]l Dadabkai, (1872)
M +1901 o 1. 147, Vs s
, 3 Per xm:ur;{ Lia R:é'[sha v. Em- p,gof.”‘ ¥ Pountnes, (1836) 7 € Er
eror, (1925) 2 .R 821, 1.5 §
‘ R(z'feni)v? AouHmvn, I cam:ﬁmn;';:') 53’&15',’;‘7’{ GChanden
)

“Car, & M. 100, Tk 5
8" Reg'v. Jacobs, (1540) 4 Cox 51 = Cox 670 Queen v Croydom, .
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port for a confession, some corroboration from facts established
outside the confession, and reasonable consistency with the sur-
rounding circumstances about which there is no doubt. The con-
fession must be looked at as a whole, and it would not beright te
take isolated portions of 1t, and to consider whether any of them
amounts to an admssion of guilt or not.! The Court, however,
15 at hiberty to disregard any self-exculpatory statements contained
1n the confession which 15 disbelieved2  But, if it appears that the
confession has been improperly induced, then the Court is bound
to exclude 1t, no matter how true it may be.® Deliberate and
N o © " " proved, are among the most
when a doubt arises as te
» ourt has to decide whether
N . free and voluntary. This
principle, as laid down in Thompson’s case,5 has not been approved
of by the Bombay High Court in Queen-Empress v. Baswania.®

The question which a Court has to decide when determining
on the admissibility of 2 confession 15 whether it appears to the
Court to have been induced by the means mentioned in this section.”

It is not sufficient to render a confession irrelevant under this
section that there may have been added to it a statement which has
been 1mproperly induced by threat or promise. In order to make
a confession 1rrelevant 1t must be shown that the confession itself
was improperly induced.® 1t is the duty of the Court to inquire
very carefully into all the circumstances under which the confes-
sion was taken, and particularly as to the length of time during
which the accused was 1 custody.?

A confession differs from an admission,—

(1) The former is a statement made by an accused person
which is sought to be proved against him in a criminal proceeding
to establish an offence, while under the latter are comprised all other
statements amounting to admissions as defined in s. 18,

(2) A confession is a conclusive proof of the matters con-
fessed; an admssion 1s not a conclusive proof of the matters
admitted, but may operate as an estoppel. .

(3). A confession always goes against the person makingit;
an admission may be used on behalf of the person making it under
the exceptions provided in s. 21,

See comment on s. 17, supra.

1 Queen-Empress v. Jagrup, (188, 8 {1900) 2 Bom. L. R, 761 ;25 Bom.
7 AN, 646, 648, Jezrup, (x8%5) 168 f1909) seriss

2 Queen-Empress v. Uma, (1888) 7 Queen-Lmpress V. Baswanta,
Unrep. Cr. C. 3703 Queen-Empress v. (1900} z Bom. L.R. 761; 25 Bom.
Dada Ana, (1839) 15 Bom. 452. 168.

3 Emperor v. Bhagi, (1900) 8 Bom. 8 Lmperor v. Narayem, (1907) O

L. R, 697, Gog. Dom L’R. 789, 8or; 32 Bom. III,
4 Tinferor v Navayen, (1903) o mom o R 3

Uosm.LR.ysq. for; 32 Bom, 101, T B ® Queen-Lmpress v, Narayan,
(1R03}12 Q B 12, (r9e1) 3 Bom, L. R, 122,
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2. ¢ Inducement, threat or promise,’—Either of these meed
not be expressed, but may be implied from the conduct of the
person 1n authonty, the declarations of the prisoner, or the cir-
<umstances of the case.!

The threat to come under this section must be sufficient to
give the accused grounds for supposing that, by making the con-
fession, he would gain an advantage *

To reject 2 confession 1t 15 not necessary that there should
be positive proof to establish that the confession had been obtamned
by use of threat, persuasion, etc. JAnything from a barest sus-
picion to positive evidence would be enough for a confession being
discarded A confession in its normal state 15 an entirely suspicious
article A retracted confession is worse.?

3. ‘ Having reference to the charge against the accused,’—
‘ Charge * means a cniminal charge or a chargeof an offence in «
<criminal proceeding. The inducement, threat, or promise, must
be with refcrence to the offence, with which the accused 1s charged.
A confession obtained by an inducement relating to some collateral
atter unconnected with the charge will not be excluded from
evidence.

An wnducement to confess regarding one cnme will not m-
validate a confession as to another and different one except
where the two offences are so blended together as to form one
‘transaction 4

A promuse or threat made to one prisoner will not render a
<onfession made by another, who was present and heard the in-
-ducement, irrelevant,$

4. “ Person In authority '—This expression does not mean
a person having control over the prosecution of the accused$
. The test would scem to be, has the person authority to
interfere in the matter ; and any concern or interest in it would
be sufficient to give him that authority. According to English
«cases any one engaged in the arrest, detention, examination, or
prosecution of the accused, or someone acting in the Ppresence
and without the dissent of such a person is a person in authority.”
'l'her belief of an accused that the persons to whom he made a
confession’ were " persons in authority ”’ is not suffici i
‘them within the term.8 y clent to bring
An attorney engaged in the investigation of a crj
4 3 crime, .
‘purpose of getting up a prosecution, is a person gotfleéor\v"?}f
authority to offer such an inducement.® !
1 R, Gullis, (1566) 7.
5 Reg v Gullis, (1866) 11 Cotx Go 0 1§ ﬁ"’c V;.Sé\lnvm]c Dadabhai, (1872)

B ILC.
. D yoer ¥ Pountugy, (1836 7 C &
. 8 Emperoy .
Golder, (c623) 50 Cat ﬁ’z";é‘ Opardrg
5 The ¥

e o v,
SRS Jacobs, (13400 4 Cov 1.+ Qs 1y QW ¥ Cresdon, (1847
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5. ‘ Grounds which would appear to him reasonable.’—
The word “appear ' imports judicial discretion. It shows that
the Court has to decide the preliminary question of admissibil-
ity on a constderation of the evidence and the surrounding cir-
cumstances ! ‘‘ The question which a Court has to decide when
determining on the admissibility of a_confession is whether it
appears to the Court to have been induced by the means men-
tioned in that section It may be that this section does not require
positive proof, withm the meaning of s 3, of improper inducement
to justify the rejection of the confession The use of the word
‘ appears’ indicates, 1t may be argued, a lesser degrec of pro-
bability than would be necessary 1f * proof ’ had been required. A
Court might perhaps 1n a particular case fairly hesitate to say that
1t was proved that the confession had been unlawfully obtained,
and yet might be 1 a position to say that such appeared to it
tohave been the case Still, although....a confession may be
rejected on well-grounded conjecture, there must be something
before the Court on which such conjecture can rest....The merc
subsequent retraction of a confession which has been duly record-
ed and certified by a Magstrate, 1s not enough in all cases to make
it appear to have been unlawfully induced.”? The Court has
to determine the y of the ind t, threat or piomise
as affording certain grounds, to see whether the grounds would
appear reasonable for the supposition mentioned in the section,
and to judge whether the confession appears to have been caused
in consequence of the inducement, threat or promise, A well-
grounded conjecture reasonably based on the circumstances in
the evidence is sufficient to exclude the confession. The
mentality of the accused rather than that of the person in authority
has to be taken into account by the Court in determimng the
effect of the inducement, threat or promise. It has to cousider
not merely the actual words, but also the words, coupled with
the acts or conduct of such person, which might be construed
by the accused,in his position, as amounting to an inducement,
threat or promise. A perfectly innocent expression, coupled with
the acts and conduct and the surrounding circumstances, may
amount to the same3

A retracted confession 1s inadmissible under this section.t

6, ‘Temporal nature’—The inducement must be of a
temporal kind. Confessions obtained by spiritval exhortations
are admissible in evidence.

Confesslon by an accused who has been administered an
oath.—A confession by an accused person is not rendered irrele-

1 Lwmperor s Naragyen, (1007} 9 3 Emperor v Panchhowrr  Dutl,
Mm. LR 780, Sot,32 Thom 111,F 1 {1024) 5:PC:|I 67

Queen-Ewtpress v DBaswanta, 4 Nga Thin' Nu v. The Queen-
(toQ} = Bom "L. R 761, 765 Lmpress, (1803 P.J L B 7



SEC. 24 ] CONFESSIONS 69

vant under this section merely because the accused person has
been sworn or affirmed !
CASES

Inducement —On the examination of an accused before the
Magistrate on a charge of felony, the Magistrate’s clerk told the
accused not to say anything to prejudice himself, as what he said
would be taken down, ** used for him or against him at his trial.”
It was held that this was an inducement held out, and that the
statement was, therefore, not receivable in evidence.?

On a trial for larceny, evidence was received of a confession
made by the prisoner to the prosecutor 1n the presence of a Police
Inspector, immediately after the prosecutor had said to the
prisoner, “‘The Inspector tells me you are making house-breaking
implements , if that is so, you had better tell the truth, 1t may be
better for you.” It was held that the confession was not admis-
sible 1n evidence 3

A confesston made by an accused on the faith of 2 promse
made by the police officer making the inquiry that he would get
off 1f he made a disclosure* or would get a pardon® was held to be
inadmissible in evidence. Similarly, a confession made before a
Magistrate who had told the accused that, if he made a full con-
fession, he would take that fact into consideration in awarding
punishment, was held inadmissible® A confession made by an
accused person with the explanation added that he was given to
understand that he would be made an approver or there was a
reasonable prospect of his receiving a pardon is not admissible in
evidence 7 But where, after making such a confession, the accused
makes a statement under s. 364 of the Code of Criminal Procedure, in
which, after stating that he has now no hope of obtaining a pardon,
he affirms the confession previously made, such statement may be
used, as against the person making it.8

No jnducement.—The pnsoner was called up by his master

and told: ** You are in the presence of two police officers; and
1 should advise you that to any question that may be put to you
vou will answer truthiully, so that, 1f you have committed a fault
You may not add to it by stating what is untrue.” The master
afterwards added: * Take care ; we know more than you think.”

\ Boy Mal v The Lmpress, (1879)  Cunna, (1020} 22 Bom L, R, 12
» R e for in which there was a difference of
,,?, Reg v Drew, (1837) 8C. & P ogmmnbn]mongst the judges as to the
. admissibihty of evidence
3 Regnax  Fonnell, (1881) 7Q B un virtue of 5 339 (2) ar":x::eciicri‘i':ﬁ
4

D 147. Procedure Code,
4 Mussammat Nurai v The Em- [ -Embress v,
peess, (1882) P.R No 8of 1882 (Cr ) (,gsﬁ“g’f}ﬁ?j’ﬂ“ﬁs‘g Nga Paw Lon,

s Mukammad Shafi v. Queen-Em- 7 5y

pm)x. rsom) II’_. R.ﬁlz;o 1o 1809 300 Emperorv. Kictel (1923) 43 All.
1), Nga Po Kyaw \. Queen-Empress, 8

(IS8 § ] LB 306; L'm[*nﬁy Vs Lwperor v Tara, (1023) 45 All
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The prisoner thereupon made a statement. It was held that such
a statement was admissible against him on his trial for larceny.

The accused, while 1n the custody of a policeman on a charge
of arson, sajd to her mustress: “ If you forgive me I will tell
you the truth.” The mistress answered: ** Ann, did you doit >
The pnsoner thereupon made a statement. It was held that the
statement thus made was admissible against the accused.?

An accused was before a Magistrate, on a charge of felony
and, after the examnation of the witnesses agamnst him, the
Magistrate said to him, ‘' Be sure you say nothing but the truth
or 1t will be taken against you, and may be given 1n cvidence
against you at your trial.” It was held that this did not exclude
the accused’s statement from bemng given in evidenced .

A and his wife were separately in custody on a charge of
Teceiving stolen property A person who wasin the roomwith 8,
sad: I hope you willtell, because Mrs. G canill-afford tolose the
money ' ; and the constable then said: “ If you will tell where
the property 1s, you shall see your wife.” It was held that a
statement madeby A afterwards was admissible in evidence.*

A was m custody on a charge of murder B, a fellow-prisoner
said to him ‘I wish you would tell me how you murdered the
boy—pray spht.” A replied: “ Will you be upon your oath
not to mentton what I tell you?” B went upon his oath that
he would not tell. A then made a statement It was held that
this was not such an inducement to confess as would render the
statement madmissible 5

The prisoners, two children, one aged eight and the other
a little older, were tned for attempting to obstruct a railway train.
It was proved that the mothers of the prisoners and a policeman
being present, after they had been apprehended, the mother of
one of the pnisoners said: ‘* You had better, as good boys, tell
the truth’’, whereupon both the prisoners confessed. It was
held that this confession was admissible 1n evidence against the
prisoners.®

A pnsoner charged with felony bemng in custody handeuffed
‘n the house of the prosecutor, after a conversation wifh the pro-
secutor and another person, 1n which he was told that they would
do all they could for him, said: * If the hand-cufis are taken
off T will tell you where I put the property.” It was held that
this statement was receivable in evidence, and could not be object-
<d to, cither as a confession made under 2 promse or a statement
obtained by duress.?

1 The Queen v, Jaruss, (1867 L R, & P. 303,

1C.C R 96, 5 Rex v, Shaw, {1834) 6 C. & P,
2 Reg v. Mansfield, (1881) 14 Cox 372,
639, 6 The Queen v. Reeve, (1873) L.

3 Regina v. Holmes, (1843) 1C. & R,1.C C. R,
. 248, 7 Rer v. Green, (1834) 6 C, & P,
& Rexv. William Lloyd, (1833)6C,  655. .
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Where a police officer read over to the accused the statements.
which he had taken from others and then told him, ** I know the
whole thing now,” and the accused thereupon made a statement
n consequence of wlich he was arrested and his confession was.
duly recorded, it was held that the confesston recorded under those
circumstances was free and voluntary and was perfectly admissible-
1n evidence.t

Person in authority.~—Auditer —W, a traveling auditor 1n
the service of the G I.P. Railway Company, having discovered
defaleations in the account of the prisoner, who was a booking-
clerk of the Company, went to him and told lum that, ** he had
better pay the money than go to jail,” and added that ** 1t would
be better for hum to tell the truth,’” after which the prisoner was
brought before the Trafic Manager in whose presence he signed
a receipt for, and admtted having received, a sum of Rs. 826-8-0
The prisoner was subsequently put on his trial for criminal breach
of trust as a servant 1n respect of s and other sums, 1t was held
that the words used by W, the travelling auditor, constituted an
inducement to the pnsoner to confess, and that W was a person
1n authortty, and that the receipt signed by the prisoner was, there-
fore, not admissible 1n evidence on his tnal2

Panchayat —The matter before a panchayat was whether M
and K had murdered B, and thereby disqualified themselves from
further intercourse with the rest of their brotherthood M and
K made certain statements before the panchayat, which 1t was
«fterwards sought to prove against them on their tral for the
murder of B as confessions corroborating the evidence of an
approver. The witnesses called to prove these *“ confessions '
did not state speaificelly what was said by M and K before the
panchayat. One witness, a member of the panchayat, said : *“ M
confessed and K acquiesced ”’ Another witness, also a member
of the panchayat, smd: " M and K were taxed with taking B’s
liouse, upon which both admitted having murdered him.” The
same witness also sisd  ** The admussions were not taken down.”
It appeared that 1t was not till at the sixth meeting of the pan-
chayat, and when M and K were threatened with excommunication
from caste for life, that they made such statements, It was held
that, 1f the statements attributed to M and K had been actually
made, and assented to, and this fact had been duly proved, the
provisions of thys sechion conld not be pleaded against their
admissibility on the ground that such statements had been causcd
by such threat, for the members of the panchayat were not in
authonty over M and K within the meaning of that section, nor
was there any threat made having reference to any charge against
them. The statements, however, could not be accepted as suff.

\ King-Lmperor v. Rango, (1901) 6B M € 358, Embercr v, Dinanaths
3 Bom L. R. 404 {1920) 23 o 'L_R. 338 : Nga Pye vo"
2 Reg v Naveoys Dadadhar, (1872), Kwmg-Emperor, -2 L. B. Ri316,
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Spiritual exhortation.—An aceused charged with murder, being
a few days short of fourteen, was told by a man who was
present when he was taken up, but not 2 constable, ““ Now kneel
you down, I am gomg to ask you a very serious question, and I
Tiope you will tell me the truth, 1n the presence of the Almighty."”
The accused 1n consequence made certain statements, 1t was
held that the statements were admissible in evidence.!

25. No confession' made to a police-

Confession to .
police-oficernot  officer* shall be proved as against®
tabepoved 5 person accused of any offence.

COMMENT.

Under this section, a confession made {o a police-cfficer 15
1nadmussible 1 evidence except so far as 1s provided by s. 27.

The object of this section and s. 26 15 to prevent the practice
<of torture by the police for the purpose of extracting confessions
from accused persons. Under this section no confession made to
a police officer 15 admussible against the accused. Any incrimi-
nating statement made by an accused to a police-officer is inadmis-
stble in evidence 2 The broad ground for not admitting confessions
made to a police-officer 15 to avoid the danger of adnmtting false
<onfessions.® Under the next section a confession made to =
private person by a person in custody of the police 1s inadmssible
an evidence.

Section 26 does not gualify the plair meaning of this
section.*

Section 27 serves as a proviso to this section.

Section 362 of the Ciminal Procedure Code enacts that no
statement made by any person to a police-officer in the course of
an investigation shall, if taken down in writing, be signed by the
person making it, nor shall such writing be used as evidence,

1. “Confession.’—The Madras High Court has held that a
«tatement of a confessional nature made by a witness to a police
officer is a confession of an accused person within the purview of
this section. The section renders the statements of approvers
to police officers inadmissible. An admission of guilt made to a
police-officer by any person cannot be proved as against any person
accused of any offence whether he be the person who made the
admission or not.>

U Rex v, Wilham Wiald, {i833) 1

897-1901) 1 U B, R.
Mood (13@7190) 1,

56,
Quecn-Lunpress v.” Dabu  Lal,

y C. C. 452,

2 Imperatrixv, Pandharinath,(1881)
6 Bom. 34; Quecn-Lmpress v. Nana,
gé&;) 14 Bom, 260, P. B.; Queen.
Cmpress v. Mathews, {1884) 10 Cal,
toxz; Queen Cmpress v. Javecharam,
(1594) 10 Bom, 363: Farid v. King.
Emperor, (1006] T. K. No 16 of 1906
(Cr); Queenm-Lmpress v, Nga Thet,

{1884) 6 All. 509, 532, F. B,

4 Queen v, Hurnbole Chunder Ghose,
(1876) 2 Cal. zo7.

& Muthuhumaraswarms  Pallai v,
King-Lmperor.(1012) 35Mad. 397, £.8
contra King-Emperor v, Nilakanta,
(1912} 35 Mad. 247.
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This section does not exclude all statements by zz zreoe .
to the police but only confessions. There 15 a distinction Zarvaw:.
mere admisstons and confesstons which are statemer<s et
directly admitting guilt or suggesting the inference of g==2 of 3.
crime charged. The general rule in the section is furthes y2s
to that which admits statements leading to discovery =2

It 4ot

I Tasins
they amount to or not, patory state 3
an accused to the police as to what, according to his case, zere -

happened on the occaston of the comm'xssiun of the offexer 2zr
put forward by way of defence, are admissible as admissions, 2er
withstanding that they are shown by other evidence to te =
truthful. A useful test as to the admissibility of statemepts zz 2
to the police 15 to ascertain the purpose to which they are pre
the prosecution If the prosecution telies on the statemepts 2
true they may, and probably in many cases will be fournd to
amount to confessions, If they are relled on not because of g
truth but of their falsity and as a circumstance thereby tending ¢
prove the guilt of the accused, they are admussible as admssiom:
Where the accused told the police that certamn other persons bz
killed the deceased, described the occurrence, and stated that },-
was seized by them but escaped and concealed himselfin a padd:
field, that he went to the houses of several people for assistaney.
against the murderers but was turned away as a mad man, an&
that he then went and slept at the house of another personm, jt
was held that the statements were admissible in evidence,!

2. ¢Police Officer.’—This term should not be read in a stret
technrcal sense but according to its more comprehensive and papu.
lar meamng.” It applies to every police ofhicer and 1s not to be
restncted to officers 1n a regular police force, Thus a Chowkidar 2
a Police Patel,4 and a village headman under the Burma Pohc:e
Act5 are police officers; but a jailorS an excise officer’ and ag
Assistant Commusstoner not acting as a Magstrate but merely a
an executive officer,® are not,

A statement made by an accused to the police, which doey.
not amount directly or mdirectly to an admission of any crimi.
nating ctrcumstances, 1s admissible 1n evidence: hence, where
the accused was found carrymg away a box at night, and whep

t Emperor v Kangal Mali, (3903) (1917) P R.No 42 of 1917 (Cr.).
Cal oot

4 Empress v. Rama Birapa, 3
2 Quezn v Hurnbole Chunder 3 B 2 P ity

om. 1o

Ghose, (1876} 1 Cal 207,235, Manng 5 Lis Benv  Queen-Empress,

W v Qusem-Empresss (133) B 1. S 1.L'D 470, PoSirrv. Kng-Epocs)

L. B =22, (2907) 3 L B. R. 283 :
o2 B ; e B

ag p v Q v. Bluma, {18923
Sheik, (1899) 26 Cal 569, The Empress 17 Bom. 485.
v. Indra Chunder Pal, (1808) = C W 7 Ak Foong v. Lmperor, (1918) " 3
N. 637 In the Pupjab a wllage Cal gn1
chaukidar 15 held to be not a ‘police 8 Basdullak v, Queen-E
officer’. Kkuda Batksh v The Croun, (1823) P R. No 10 of 1895

4
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asked by a policeman on duty about the ownership of the box,
he stated that the box belonged to him, this statement was held
admissible agamst him, in a tnal of theft regarding the box.!

An admussion made to a police-officer before arrest is admis
sible 1n evidence.?

3. ¢As against’—This section does not preclude one accused
person from proving a confession made to a police-officer by ar_;other
accused person tred jomntly with him. Such a confession is not
to be received or treated as evidence against the person making
it, but simply as evidence on behalf of the other.3  Statements
made by accused persons as to the ownership of property which
was the subject-matter of the proceedings against them were ad-
missible as evidence with regard to the ownership of the property
1n an inquiry held under s. 523 of Act XI of 1882. The Court
observed that a confession mght be inadmissible under this sec-
tion, yet for other purposes 1t would be admussible as an admis-
slon under s. 18 against the person who made it 1n his character
of one setting up an nterest 1n property, the object of htigation
or judical enquiry and disposal.4

CASES.

P, accused of the murder of a girl, gave to a police officer
a knife, saymg 1t was the weapon with which he had commtted
the murder. He also said that he had thrown down the gul’s
anklets at the scene of the murder and would point them out
On the following day he accompanied the police officer to the place
where the girl’s body had been’ found, and pointed out the anklets.
[t was held that such statements, being confessions made to a
police officer, whereby no fact was discovered, could not be
proved against P.5

The prisoner, on his arrest, made a statement in the nature of
a confession, which was reduced into writing by one of the Inspect-
orsin whose cistody the prisoner was, and subsequently signed
and acknowledged by the prisoner 1n the presence of the Deputy
Commissioner of Police at the Police Office, the Deputy Commis-
sioner receiving and attesting the statement in his capacity as
Magistrate and Justice of the Peace, At the trial of the prisoner
this statement was tendered in evidence against him, and admitted
by the Judge, who overruled an otjection on behalf of the prisoner
that, under this section it was inadmissible. On a case certified by
the Advocate-General undercl. 26 of the Letters Patent, it was
held that the confession was not admissible in evidence.®

1 Lmperor v. Mahomed, (1903) {(1884) 9 Bom 131,
12

5 Bom. L, R. 5 Empress of India v, Pancham,
o B impress . Dabee Pershad, (1831)  (1882) 4 AlL 198 Hira Gobar, (1916}
. 530,

21 Bom
3 Imperatrix v Pitamber [ina,
(18‘17) 2 Bom, 61,

Queen-Empress v, Tribhovan,

. R, 724.
6 Queen v, Huryibole Chynder Ghate,
(1876} 1 Cal. zo07,



SECS, 25-26.} CONFESSIONS. 77

., . . LT RV S £ .
jang

1In-
€, : " was
given to bim by two other acc - 7 et
being members of the gang It
was_self-exculpatory it was .
section as 1t amounted to an admission of an incrimwnating
circumstance, !

Where an accused person makes a confession of his guit
before a police officer and subsequently repeats before a Magistrate
the facts and contents of his earhier confission without vouching
for its truth, the statement betore the Magistrate 1s nadmussible in
evidence.?

26. No confession made by any person whilst he
Contession by 15 i the custody' of a police-officer,®
accused whilein  unless it be made in the immediate
< :
Sottobe provea  presence  of a_ Magistrate,® shall be
agasust hum. proved as against such person.

Explanation.—In this section * Magistrate " does
not include the head of a village discharging
magisterial functions in the Presidency of Fort St.
George or in Burma or elsewhere, unless such headman
is a Magistrate exercising the powers of a Magistrate
under the Code of Criminal Procedure, 1882

COMMENT.

Section 25 excludes confesston to a police officer under amy
circumstances, Under this section no confesston made by a pn-
soner n custody to any person other than a policy officer, shall
be admussible, unless made 1n the immediate presence of a Magis-
trate. This section excludes confessions to anyone else, while
the person making 1t is 1t 2 position to be influenced by a police
officer. The presence of the Magistrate secures the free and vol-
untary nature of the fession and the £ g person has an
opportunity of making a statement uncontrolled by any fear of the
police.3 Thus, this section 15 a further extension of the principle
laid down 1n s 25, Section 25 applies to all confessions to police
officers, this section, to confessions to persons other than police
officers but made while 1n police custody. A confession to a police
officer will be inadmssible in evidence under s. 25 even if it is made
in the presence of a Magistrate,

\ Emp. v Hap Sher Mamomed, {1925) 27 Bom L. R 10345 8o Bom
(1921) 46 Bom 961325 Bom L R 214 r C 48,
2 Anandrao  Gangaram  Phanse, S Hiran Miya, (1877) 1 G L. R.21, /
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A statement made to a police officer by an accused person,
while in the custady of the police, although intended to be made
1n self-exculpation and not as a confession, may be nevertheless
an admission of a criminating circumstance, and, 1if so, under ss. 25
and 26, 1t cannot be proved against the accused.! I i.t is an ad-
mission of a criminating circumstance it cannot be used in evidence
either unders 25 or 26.2

1, * Custody. "—The mere temporary absence of a policeman
from the room in which the confession was recorded does not termin-
ate his custody of the accused, 1f he has taken effective steps to
prevent his escape whether by locking the door of the room or by
waiting outside 3

As so0n as an accused or suspected person comes into the hands
of a police-officer, he is, in the absence of clear and unmistakeable
evidence to the contrary, no longer at liberty and 1s therefore in
custody within the meaning of this section and s, 27.4

2, ‘Police officer,’/—The term includes the police officers of
Native States3

3,01~
trate’

1

sagas .-

. * word ‘ Magis-

L. person while
n the custody of the police, then the presence of a Magistrate is
essential, But a confession made to a Magistrate while in the
custody of the police, 15 admissible. A confession made while in
the custody of the police to an officer who is not a Magistrate is not
admissible 1n evidence.?

CASES,

Custody,—A person under arrest on a charge of murder was
taken in a tonga, from the place where the alleged offence was
committed, to Godhra. A friend drove with her in the tonga and
a mounted policeman rode in front. In the course of the journey,
the policeman left the tonga and went to a neighbouring village to
procure a fresh horse, the tonga meanwhile proceeding slowly along
the road for some miles without any escort. In the absence of the
policeman, the accused made a communication to her friend with
reference to the alleged offence. At the trial it was proposed to ask
what the prisoner had said, on the ground that she was not then

1 Imperatnx v, Pandhannath, & Maung Lay v, Kimg-Emperor
(1881 6 Bom 34. {1923) 1 Rang. .
2 Queen-Empress v, Javecharam, 5 Queen-Lmpress v Nagla Kala,

(1894} 1o Bom. 363; Queen-Empress  (1890) 22 Bom. 235, 237,

v. Ja: Singh, (1900) P, R, No 12 of o Itd; Qum%—sl:‘m%u: s, Sundar
1960 (Cr ), Hakuman v, King-Lrperor  Singh, (18g0) 12 All. s95; Gornds
trgos) P R, No 20 of 1905 (Cr}i v. King-Emperor, (1030) 17 N. L, R.
Fand v. King-Lmpercr, (1900) P.R. 113,

N’r:l. 16 :1( ll‘.?d:ﬁ(cn . Laksh . 7 Emperor v, Mhabls Rama Sail,
ueen-Lmpress v, akshmya, 11934) 26 . L. R, .
(#896) Unep. Cr. C. 855 4 9341 26 Bom, 7%
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in custody, and that this section did not apply. It was held that
notwithstanding the temporary absence of the policeman, the
accused was still in custody, and the question must be disallowed.!

While the accused was 1 the lock-up of the Magistrate under

trial, be was sent up by the Magistrate to a hospital for treatment.
He was taken from the lock-up to the dispensary by two policemen,
who waited outside on the verandah of the hospital. During his
examination inside the dispensary by the doctor the accused made
a confession of lis guilt to anotber patient who happened to be
there within the hearing of the doctor. Tt was beld that the con-
fession was excluded by this section, because the accused who was
in police custody up to his arrival at the hospital, remained in that
<ustody even though the policemen were standmng outside on the
verandah.?

The custody of keeper of 2 jail 1n a Native State, who 15 not
2 police officer, does not become that of a police officer, merely
because his subordmates, the warders of the jail, are members of
the police force of that State. In the absence of any suggestion
of a close custody side the Jai, such as may possibly occur when
an accused person is watched and guarded by a police officer
investigating an offence, this section does not exclude such a
jailor from giving evidence of what the accused told him while
in jail3

27. Provided that, when any fact is deposed to as
Howmuch o Qiscovered in consequence of informa-
information re-  ticn' received from a person accused of
S mayte any offence, in the custody of a police-
proved. officer,? so much of such information,
whether it amounts to a confession or not, as relates
distinctly to the fact thereby discovered, may be

proved.

COMMENT,

This section comes into operation only if and when certain
facts are deposcd to as discovered in consequence of informaticn
received from an accused person in police custody. In such a
case so much of the information as relates distinctly to the fact
ot facts thereby discovered s admissitles

This section serves as a Proviso to ss. 25 and 26. [t serves as
a proviso to s, 25 when the accused is in the custody of the police.
Itis founded on the principle that if the confession 1s supported by

1V Empress v Lester, (1895) 20 Bom, zo Bom. 705; Nadir v. Crour, (1

5 (:893) T RN S0k tong (Ory. T brotah

2 LCmperor v Mallangowda Pare 4 Legal Remembeancer v, Lalit Me~

walgomla {1a17) 10 Bom L. R.633.  kaw Simgk (1921} 40 Cal. oy,
3" Queen-Esapress v. Tatya, (159
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the discovery of a fact 1t may be presumed to be true and not to
hiave been extracted.! If the statement of an accused person in
the custody of police 15 a necessary preliminary of the fact thereby
discovered, it 15 admissible under this section, 1t 15 1mmaterial
whether the statement is sufficient to enable the police to make
the discovery by themselves, or is only of such a nature as to require
further assistance of the accused to enable them to discover
the fact *

This section 1s not a proviso to s. 24 ; but the evidence of the
fact that the accused pomted out certain property is admissible.
No part of a confession caused in the manner described 1n s. 24
can be relevant except in the circumstances provided for by s. 28.
Statements that are irrelevant under one section may be relevant
under other sections The word ‘ wrrelevant ' is advisedly retained
in s. 24 and 1s contrasted with * shall not be proved ™" in the two
subsequent sections,® The discovery of a fact in consequence of
information given by an accused person to the police does not
render a subsequent confession to a police officer admissible in
evidence 4 The Calcutta High Court has, however, held that this
section qualifies s. 24 S

1. “Deposed to asdiscovered in consequence ot information,”—
This section was not intended to let in a confession generally, but
only such particular part of it as set the person, to whom it was
made, in motion, and led to his ascertaining the fact or facts of
which he gives evidence® Facts said to have been discovered
in consequence of information received from 2 person accused of an
offence must be of a kind which such information really helps to
bring to light and which it would be difficult to find out otherwise
before they can be treated as of any substantial probative value.”
Tt is essential that the fact discovered must be deposed to by the
person to whom the statement was made.

The test of an admissibility under this section of inforznation
received from an accused person in the custody of a_pohce-officer,
whether amounting to a confession or not, is:—'* Was the fact
discovered by the reason of the information, and how much of the

LI P T T
6 o v e L
o . . PP
Nashya, (1897 25 Cal 413, e .

s Kng-Lopesor v. "Nga Po Mun, - e
{1903) = L B R.163; Nga Son Y& wayuu) 4 a0 w. ave 244, Nga san pun
\}»l. l(\l"r‘l’g-)r;lﬁnu. (1907-1900) 1 U. B T Queen-Empress, (1892-96) 1 U.B R.

ALY 3,

4 Kha'Hiaw v. King.-Lmperor, 7 Nga Skiws Tat v Queen-Timpress,.
(1907) 4 1. B R. 116 {1897-1901) 1 U T3 R 152,

3 _Awmirnddin \. Emperor, (1917)
45 Cal 557,
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information was the immediate cause of the fact discovered, and
as such a relevant fact? '

It is not all statements connected with the production or finding
of property which are admissible, those only which lead imme-
diately to the discovery of property, and so far as they do lead to
such discovery are properly admissible. Whatever be the nature
of the fact discovered, that fact must, in all cases, be itself relevant
to the case, and the connection between 1t and the statement made
must have been such that that statement constituted the informa-
tion through which the discovery was made, in order to render the
statement admissible Other statements connected with the one
thus made evidence, and so mediately, but not necessarily or di-
rectly, connected with the fact discovered, are not to be admtted,
as this would rather be an evasion than a fulfilment of the law,
which 15 designed to guard prisoners accused of offences agamst
unfair practices on the part of the police For mstance, 2 man
says,* you will find a stick at such and such a place  1killed Rama
with 1t.”” A policeman, in such a case, may be allowed to say he
went to the place indicated, and found the stick , but any statement
as to the confession of murder would be inadmissible,  If, instead
of ** you will find,” the prisoner has said, ** I placed a sword or kmfe
1 such a spot,” where it was found, that, too, though it mvolves
an admission of a particular act on the prisoner’s part, 15 admis-
sible, because it 1s the information whicg has directly led to the
discovery, and 1s thus distinctly and independently of any other
statement connected with it. But if, besides this, the pnisoner
has said what induced him to put the knife or sword where 1t has
been found, that part of his statement, as 1t has not furthered, much
less caused, the discovery, is not admissible.2 When the statement
to the police was, “ I will pomnt out the spot where I committed
the murder,” the part of 1t relating to the alleged confession by
accused that he committed the murder was not receivable in
evidence 3

Statements by an accused to police officers pointing out the
places where the offence was committed by others or where he
concealed himself thereafter, and the houses to which he went
for assistance, whether regarded as mformation leading to dis-
covery, or as statements made by Inm as part of his defence, are
admissible 1n evidence as admussions.d This section comes into
operation only 1f and when certain facts are deposed to as discovered
in consequence of information recerved from an accused person in

! Queen-Empress v Commer Salib,  C. 242, 244, 245

(1588) 12 Mad 153 Sce Khana v S Tara Simen

QueemEmpress (1353) T R No.seof R No x'fot'fé;sv'crc{aw' frg13) .
a4 (Cr), Maung Tha Yo v, - 4 Y,

Ermbriss, 8on B § L. 1 s o™ cEmporor v Kangal Mab, frgor
2 Reg v, JoraHasyr, (187) 11 B H
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police custody. A police-officer can depose that the accused went
to him and R T A Y v aret
the sword =+ - ' P )
but the
admissible.?
Where the police succeed tn dxscovenng_‘ property in conse-
i DR P b i

N ' . . b
other accused.2 )

The section refers to mformation whether received by a police
officer or by other persons, there bewng nothmng in the language
of the section to justify any distinction 1n respect of the person
to whom the information 1s'to be given?

A statement s equally admissible whether the statement
is made 1n such detail as to enable the police to discover the property
themselves, or whether it be of such a nature as to requre the assist-
ance of the accused 1n discovering the exact spot where the property
is concealed.*

of the Criminal Procedure Code 15  custody * within the meaning
of this section.®
CASES,

The accused was charged, under s. 411_of the Penal Code,
with dishonestly receiving stolen property. In the course of the
police investigation the accused was asked by the police where
the property was. He replied that he had kept it, and would show
it. He said he had buried the property in the fields. He then
took the police to the spot where the property was concealed, and
with his own hands disinterred the earthen pot in which the pro-
perty was kept, He made a second statement when pointing out
the spot to the effect that he had buned the property there. It
was contended that those statements were inadmissible, having been
made when the accused was in custody of the police. It was held
fx) that the above statements were clearly in the nature of a con-

ession, as they suggested the inference that the prisoner corrmitted
the crime, and even if not intended by the accused as a confession

1 Legal Remembrancer v, Lalit 14 Bom, 260, ¥, ¥, Sce Gangu v, The
Mokan Singh Roy, (1921) 49 Cal. 167, Empress, (1885) I’ R. 30 of 1885 (Cr.).
2 Queen-Lmpress v, Bashya, {1900) s Khka Hiaw v. ~King-Lmperor,
2 Bom. L., It. vo39, (2007) 4 L. B R.116; King-Lmperor
3 Queen-Dompress v, Bahu  Lal, v, NgaAung Ba, (10162 U J. R 114,
(18341 6 Al 500, st1, ¥, B, cgal  Rememtroveer s Lalit
4 Queen-Lmpress v, Nana, {153)  Mohan Singh Roy, (1921} 49 Cal. 167.
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of guilt, they A - T ' <!
would form a . .

cused, as shov | ) 3 .
and, therefore, properly within the rule of exclusion in regard to
confessions made by a persen in the custody of the police ; (2) that
neither of the above statements was admssible 1n evrdence under
cxplanation 1 of s. 8 as evidence of the conduct of the accused.
Section 8, so far as 1t admits a statement as mcluded 1t the word
‘“ conduct,” must be read in connection with ss. z5 and 26, and
cannot admit a statement as evidence which would be shut out
by those sections; (3) that the accused’s statement, that he had
buried the property 1n the fields, was admissible 1n evidence under
s. 27, as it set the police in motion and led to the discovery of the
property.!

B and R, accused of offences under s 414 of the Penal Code,
gave information to the police which led to the discovey of stolen
property. This information was to the effect that the accused had
stolen a cow and a calf and sold them to a particular person at 2
particalar place, It was held that the information was admissible
1n evidence 2

The accused were charged with theft of some jwari. During
the police tnvestigation they admitted before the police that they
had taken the grain and concealed 1t in a jar, which they forthwith
produced. The identity of the jwars recovered with that stolen
was not proved to the satisfaction of the trying Magistrate except
by those admissions, and upon those admissions they were convicted
of theft. It was held that, as the prisoners themselves produced
the fwari, 1t was by their own act, and not from any information
gwven by them, that the discovery took place and this section,
therefore, did not apply, and though the fact of the production of
the property might be proved, the accompanying confessson made
to the police was inadmissible 1n evidence 3

M was charged with the murderof a girl  In the hope of pardon
beng given to her, she took the police to a certain place and pointed
out and produced certain ornaments which the deceased was wear-
ingat the time of her death, It was held that evidence was admissi-
ble to show that the accused did go to a certamn place and there
produce certain ornaments. Such evidence was admissible under
s. 8 irrespective of whether the conduct of the accused was or was
not the result of inducement offered by the police.t

information glven by one out of two accused.—Where in a criminal
case 1t was alleged that two of the prisoners gave certain
information to the police which led immediately to the arrest of
one of the accused, it was held that 1t was only the information

1_Queen-Empress v. Nana, (1889) Ghose, {1876) 1 Cal, 207, 2t

1¢ Bom, 260, ¥ B, Gonw v Queens 3 Queen-Lmpress v,
ignpr:s:, 1804) P K. No 28 of 1804 (18361 10 Bom. 5
T

& Emprror v

S
Kamaha,
ri,
157i, (1900) 3t All,
2 Queen v, Hurnibole  Chunder 592, ¥, B, (1909) 31 Au
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first given which could be admitted under this section and that it
was necessary where two pnisoners were said to have given informa-
tion that what each prisoner said should be precisely and separately
stated.! A and B were tried together by a Magistrate. Both the
accused admitted the offence to persons who assisted the police in
the investigation. A accompanied the police and others to Jus
house where certain of the stolen property was discovered. B was
not taken to the house until after the discovery. It was held that
as the admission of the accused B when in police custody could not
be proved against him under s. 26 and the admission of A was -
admussible against B, under this section, the sentence against B was
unsustainable.?

28. If such a confession as is referred to in

Confession i i i 3
made At on section 24 is made after the impression

movalofimpres-  Caused by amy such inducement, threat

S eawet s or promise has, in the opinion of the

threat or pro-  Court, been fully removed, it is relevant.

muse, relevant.
COMMENT.

The proper place of this section would have been after s. 24
as 1t forms an exception to the provisions of that section. A con-
fession 1s admussible after the 1mpression caused by any inducc-
ment, threat, or promise, has been fully removed because it becomes
free and voluntary. The impression caused by inducement, pro-
mse, or threat, should have been fully removed before the confes-
ston 1s admussible b, * 4 N ) ' - --rson
holding an authont, . . the
inducement, or by ot . ther
aninducement has ceased to operate, the nature of such inducement,
the time and circumstances under which 1t was made, thesituation of
the person making it, will be taken into consideration by the Court.

No part of a confession caused 1n the manner described in
s, 24 can be relevant except in the circumstances provided for by
this section 3

CASE

An accused made a confession to a panchayat, before arrest,
on January I, 1922, and he was thereupon hept in custody by the
villagers till the arrival, next day, of the police, who formally ar-
rested him, and sent him before a Magistrate, and the latter recorded
his confession on the 4th instant. It was held that the jmproper
influence employed by the panchayat continued to the time of the
recording of the confession by the Magistrate, and that such con-
fession was inadmissibled

L Ram Singh v. The Crown, (1015) 3 Kwng-Lmperor v Nga Po Min,
PR No 7 of 1916 (Cr). (1003) 2 L. B R 168 ©

2 Quun»r:n!prm v.  Jai Singh, 4 Emperor v, Ganesh Chaudra
(1990) . R. No, 12 of 1900 {Cr}. Goldar, (1922} 5a Cal. 127
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29, If such a confession is otherwise relevant,
Contessron it does not become irrelevant merely
otherwise rele- i i
e o . because it was made under a promise
come imelevant  Of secrecy, or in consequence of a decep-
because of pro-  tjon practised on the accused person
mise of secrecy, .s .
etc. for the purpose of obtaining it, or when
he was drunk, or because it was made in answer to
questions which he need not have answered, whatever
may have been the form of those questions, or becatse
he was not warned that he was not bound to make
such confession, and that evidence of it might be
given against him.
COMMENT.

A confession which 15 relevant does not become irrelevant
because 1t was made—

(1) undera promise of secrecy ;

(2) in consequence of a deception practised on the accused ,

(3) when the accused was drunk;

(4) in answer to questions which the accused need not have
answered ; and 3

(5) in consequence of the accused not receiving a warning
that he was not bound to make 1t and that it might be used
agamnst him

A confession, which mught be imadmissible for the purpose
of proving agamst an accused person to establish an offence, would,
yet, for other purposes, be admissible, as an admission under s. 18
agamnst the person who made 1t.

Statements made by a person in Ius sleep are not receivable
i evidence But a statement made by an accused when he is
drunk 1s recervable 1n evidence  If a police officer gives an accused
liquor 1n the hope of his saying something, and he makes any state-
ment, that statement 1s not rendered inadmssible in evidence.?

2 Cor o ooae PR ! T
that .

alities to be undergone by Magrstrates in recording confessions,

e mere fact that a statement is elicited by a question does
not make it irrelevant as a confesston though such fact may be
material on the question of voluntanness?

CASES.
The accused made their confession of guilt to the Commissioned
Officer of their regiment, who stated to the accused that he had

o, FeX v Spiisbury, 835) TC. &P x0 Cal. 77

5.
3 3 Banindra KumarGhose v, Em;
2 Queen-Lmpress v Uscer, (1884)  (1909) 37 Cal. 467, horer,
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already obtained information from another person and promised
secrecy if they told the truth. Tt was held that the Commissioned
Officer was not st N S
proceedings that

deception and in . .

section.!

The evidence of a policeman who overheard a prisoner’s state-
ment made in another room, and in ignorance of the policeman's
vicinity and uninfluenced by it, is not inadmissible.z

Statements made under a promise of secrecy .—A wasin custody
on a charge of murder. B, a fellow-pnsoner, said to him, ** I wish
you would tell me how you murdered the boy—pray split.” A
replied. ** Will you be upon your oath not to mention what I tell
you?” B wenf upon s oath that he would not tell. A then
made a statement. It was held that this was not such an induce-
ment to confess as would render the statement inadmissibles A
witness stated that an accused, charged with felony, asked him if
he had better confess, and the witness replied that he had better
not confess, but that the pnsoner might say what he had to say to
him, for 1t should go no further. The prisoner made a statement.
It was held that 1t was receivable in evidence on the trial4

Statemtent made under deception.—The accused asked the
turnkey of the gaol in which he was locked to put a letter into the
post for him, and after lus promising to do so, the accused gave
lim a letter addressed to his father, and the turnkey, instead of
putting 1t into the post, transmutted it to the prosecutor, It was
held that the letter was admssible in evidence against the accused
notwithstanding the manner in which 1t was obtained 5

30. When more persons than one are being tried

Consderation  jointly! for the same offence,?> and a con-
of proved con- 1
oL proved son fession made by one of such persons
gersonmakingt affecting himself and some other of such
and othersjoint - 3 i 4
et Pomsons® s proved,t the Court may
sarme offence take into consideration such confession®
as against such other person as well as against the
person who makes such confession.
. Explanation.—" Offence,” as used in this section,
inclndes the abetment of, or attempt to commit, the
offence.

1 Lmperor v,  Mahamadbuksh 372,
Karimbuksh, (1006} 8 Bom.L. R 507, 4 Rev v, David Thomas, (1836} T
T Queen v. Sageena, (1867) 7 W. R. C. & P,

L& P, ays.
(Ce) 56, S Rex . Dernm, L&
3 Rex v, Shar, (1839) 6 C. & P. P, a8, crringten, (18:6) 2 C
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Ilustratsons.

{s}) A and B are jomntly tned for the murder of C. 1t 15 proved that
A s2id—* B and I murdered C**  The Court may consuder the effect of this

“ ' »as against B,

{3} A is on his trmal for the murder of C  There 15 evidence to show that
* was murdered by A and B, and that B said—" A and I murdered C.”

This statement may not be taken into consideration by the Court against
., as B 15 not being jountly tred

COMMENT.,

The object of this section is that where a prisoner makes a clean
. of it and unreservedly confesses lns own guilt, and at the
ime time 1mplicates another person who is yointly tried with him
or the same offence, his confession may be taken mto consideration
such other person as well as against himself, because the
<7 <"« of his own gult operates as a sort of sanction, which, to
ome extent, takes the place of an oath, and so affords some guarantes
- the whole statement is a true one.,! When a person admits
*a guilt and exposes himself to the pains and penalties provided
. “or, there is a guarantee for his truth.z But this is a very
«uk guarantee. For a confession may be true so far as its maker
> concerned, but may be false and concocted through malice so far
s it _affects others.
This section is an exception to the rule that the confession of
ne person is entirely inadmissible against any other, Where more
+ ~ than one are jowntly tnied for the same offence, the confes
sn made by one of them, 1f admssible in evidence at all, should
e taken into consideration against all the accused, and not agamnst
' person al‘one who made it,‘: The policy of the law mn allo:wng
g RS s P RO

impression on the Judge’s mind, which 1t was therefore better to
ontrol within linuts than to ignore altogethert A confession
- ™ ’e under ss. 24-27 will be inadmissible also under thiy

Under this section a confession by one person may be taken
~ consideration against another—

sx) 1f both of them are tried jointly ;

2) if they are tried for the same offence ; and

(3) if the confession is legally proved.

This section is contrary to the Enghish law on the point.

1 Quesn-Empress v fagrup, (1885) Bom. yz.

All, 646 « Banna v, The Empress, (1850)f
2 Empress v. Dapp Narsw, (1383) F.R No zg of 1880 (Cr.); Evmpress v§
Bom 288, zq1. Days Narsu, (1882} € 288,

8 Dmpress v, Rama Diwapa, (1878) 3
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English law.—A prisoner is not liable to be affected by the
confessions of his accomplices ; and so strictly has this rule been
enforced, that where a person was indicted for receiving stolen
goods, a confession by the principal that he was guilty of the theft,
was held to be no evidence of that fact as agamnst the receiver;
and the deciston, 1t scems, would be the same i1f both parties were
indicted together, and the principal were to plead guilty.!

1. “Tried jointly,"~~There shonld be a joint trial of the ac-
cused. The yomt trial should be legal. If from any cause the
accused who made the confession cannot be legally tned with the
accused against whom the confession is to be used, the Court shonld
not attach any value to the confession. .

Where the accused pleads guilty at the tnal and s cnnspcted
and sentenced, he cannot be said to be jointly tnied with his co-

Tomed b Alande ot puiltv? Symilarly of one of the accu§ed

Aecinn

tried with us co-accused ¥

Sometimes evidence 1s taken in sesiions cases even after the
the accused pleads’ guilty * and the case 1s decided upon the whole
of the evidence including the accused’s plea, The Madras High
Court 15 of opimon that when such a procedure 1s adopted the trial
does not terminate with the plea of guilty, and therefore a confession
by the person so pleading may be taken into consideration as agamnst
any other person who 15 being jointly tried with him for the same
offence 4 A distinction has been drawn by the Madras High Court
between a tnial before a Session Court, and one before a Magistrate.
In Sessions Court th= ~~~weed’s plea of guilty is recorded under
s. 271 at the outset - R
and 1s convicted on ¢
other co-accused ag .
When, therefore, all the accused were jointly tned beture a dagis-
trate, and some of them confessed the cnme and implicated their
co-accused in a statement under s 347, Criminal Procedure Code,
and after the evidence for the prosccution was closed pleaded guilty
under s. 255 (1), it was held that their statement was admissible 1n
evidence against the other co-accused.s

Where the accused person has pleaded guilty and the Court is
prepared to convict on that plea, it is contrary to the spirit of the
law to postpone the conviction so that the person who has pleaded
guilty may technically be said to be tried jointly for the same offence
with other co-accused and any statement in the nature of a confes-

1 Taylor, ceth Edn, s gof, p o135, . = .
2 Reg v. Kalu Patl, (1874) 11

18I, C. 1qu: Venkatasami v The
Queen, [1833) 7 Mad 1027 Quren-  ram (B} 43 siau, gye
Lmpyess v, Pubhu, (18a3) 17 All 524 #re Bati Redd:, (1013) 38 Mad,

3 Queen-Lmpress v Pakuyr, (1804} 302 Fakhruddin v The Croun, (1024)
19 Bom 193, 6Lah 76,
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sion that he may use aganst them.! Where a co-accused pleads
guiity, and the Court has accepted the plea and directed his removal
from the dock, and the trial proceeds agamst the remaining prisoner
alone, a confession by the former 1s not admussible aganst the
latter.?

2. ‘For the Same Ofence.’---Thisexpression means an oftence
coming under the same legal definition, 7 ¢ , under the same section
of the law,

When two persons are accused of an offence of the same defin1-
tion arising out of a single transaction, the confesston of the one
may be used against the other, though it inculpates himself through

rt< separable from those as.ribed to his accomplice, and capable,

PRSI UG EYTE A S it SO ST S

Indian

coms,

. o . ie pos-

< =2dof them. A confessed that he had got the coins from B and

4 passed them to several persons at his request It was held that
" . confession of A was relevant against B4

Where the Magistrate used against the accused, who was
“arged with assisting in concealing or disposing of stolen property,
onfessions made by two other persons who were tried for the theft
of the property, 1t was held that under this section those confessions
wse not admissible against the accused who was not charged with
« same offence 5 House-breakmng and theft, and receving the
vperty stolen at that theft, are distinct offences under this section
nd the confession of one co-accused cannot be taken into considera-

n as against the other ¢
3. ‘Confession made by one of such persons affecting himselfand
other of such persons.’—The confesston must 1mplicate the

-ing person substantially to the same extent at it imphicates
* _ person against whom 1t 1s to be used, 1n the commission of the
»ffence for which the prisoners are bamng jointly tried 7 Statement
+ @ by a prisoner which imphcate his fellows, and exculpate him-
~1f are not regarded as evidence® Thus the test 1s that the

":ssing prisoner must tar himself and the person or persons he
viicates with one and the same brush.® The confession must
ufect both the person confessing and the other accused. * Con-
ession ' does not include a mere 1nculpatory admession which falls

1 Lmperor v Kheorag (1908) 30 Al ? Queen v Belat Ah, (1873) 1o

40 Ben L R 453, Lmpress of India .
2 Lmperor Keramat Swrdar, Ganrag, (187012 All 444 : dung Hla .
1911) 38 Cal 446 Queen-Empress, (1893) P ] L
3§ Queen-Empress v Nur Mahomed, 8

1883} 8 Bom 223
47 Iha,

The Queen v. Keshud Bhooma,
(1876) 25 W R 8 (Cr). 44 Foong
v Emperor, (1018) 46 Cal 411,

8 Musa v The Empress, (1885) T S Empress of Indwa_ v.  Ganraj
. No 31 of 1885 (Cr ) (1879) 2 ANl 444, 446; Gul Hassan v,
6 Nga Po Tok v, King-Lmperor, King-Lmperor, (1g10) P R. No. 24

8
912) 1 U B R (r9ro-1913) 158 of tgro (Crd
et
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English law.—A prisoner 1s not liable to be afiected by the
ifessions of ns plices ; and so strictly has this rule been
enforced, that where a person was indicted for receiving stolen
goods, a confession by the principal that he was guity of the theft,
was held to be no evidence of that fact as agamnst the receiver;
and the decision, 1t seems, would be the same 1f both parties were
tndicted together, and the principal were to plead guilty.!

1. *Tried jolntly.’—There should be a joint trial of the ac-
cused. The joint tnal should be legal If from any cause the
accused who made the confession cannot be legally tned with the
accused against whom the confession 1s to be used, the Court should
not attach any value to the confession.

Where the accused pleads gwity at the tnal and 1s COnYlCtEd
and sentenced, he cannot be said to be jointly tried with his co-
accused who pleads not guilty.? Simiarly if one of the accused
pleads guilty but he 1s not convicted or sentenced till the conclusion
of the trial of s co-accused he cannot be treated as being jointly
tried with his co~accused,?

Sometimes evidence 15 tahen i sessions cases even after the
the accused pleads’ gmlty * and the case 1s decided upon the whole
of the evidence including the accused’s plea, The Madras High
Court 1s of opmnton that when such a procedure 1s adopted the tral
does not terminate with the plea of gmlty, and therefore a confession
by the person so pleading may be taken into consideration as against
any other person who 1s bemng jointly tried with him for the same

“ o Tt * T~ t--uv Madras High Court

' » before a Magistrate.

- ty is recorded undet

s. 271 at the outset of the trial. A prisoner who then pleads guilty
and 1s convicted on the plea cannot be held to be tried jointly wath
other co-accused against whom the case proceeds under s. 272-
When, therefore, all the accused were jointly tried before a Magis-
trate, and some of them confessed the crime and implicated their
co-accused in a statement under s 347, Criminal Procedure Code,
-t taaded guilty

dmissiblen

the Court 15
prepared to convict on that plea, it 1s contrary to Lue spirit of the
faw to postpone the conviction so that the person who has plmdcd
guilty may techmeally be said to be tried jointly for the same offence
withother co-accused and any statement in the nature of a conles-

1 Taylor, 11th £dn , 8. o4, p, 61 & Queen-Empressv Chinna Pasuchs,
2 Reg v, Kalu Patl, (1874) 11 (18g0) 23 Mad. 151, dissenting {rom
B. H C. 146; Venkatasami The Queen-Empress v, Lakskmayya Pando-
Queew, (1883) '7 Mad  102: Queen-  ram S-sw) 22 Mad, 401,
Empezss v Pirbh, (195) 17 AN 524 8 Inre Rali Redds, {ta13) 38 Mad.
3 Queen-Empress v Pahup, (1804} 302 Fakhruddin v The Croum, (1024)
¥9 Bom 193, 6Lah 176
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Where a co-accused pleads
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¢For the Same Offence.’---Thisexpression means an offence
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tion arising out of 2 smgle tr:msacuon the confesslon oi the one

may be o> -~
acts sepc

therefore

plice.s

Penal Cc

knowing

ERPR U

sessed of them A confessed that he had got the coins from B and

request; 1t was held thay
B4

st the accused, who wac
sposing of stolen property,

confessions made by two other persons who were tried for the thefy

1s section those confession.
who was not charged with,
1 theft, and recerving the
offences under this sectigq

and the confession of one co-accused cannot be taken into considera.

tion as against the other &

3. “Confession made by one of such persons affecting himselfang
spme othier ol such persons.”—The confesston must unplicate the

g person

offence for
made by a
-self are nc

jally to the same extent at n 1mphcate;
the person noninet wham 14 5o ¢a ha o

srad ae th

-onfessing prlsoner must tar himself and the person o persons he

mplicates with one and t*
itfect both the person confe
ession * does not include a
1 Emperor v Rheoray (1908) 30 All
40
2 Lmperor

1911) 38 Cal. 446
3

183]88 2z

Heramat

Tusa v The Eompress, {1885) P
3 I\o 3t of 1885 {Cr

Po Tok ¥, ]\mg-Empnor.
H)lz) YU R (1910-1013) 138

Sirdar,

unn-L‘m[ve:s v Nue Mahgwed,

7 Queen v Belat Ah, (18731
Ben R 53, Em;m: v_[ Insdmxo

(1870) 2 ANl 443, 4465 Gul H
Rung.Lmperor, (1910) T
of 1910 (Cr).

A}



%0 111 LAW OF EVIDENCE, [cnar, 1.

short of beng an admission of guit. The terms of the section do
not countenance the construction of the statement into a confession
by a process of inferential reasoning, It is one thing to make
statements giving rise to an inference of guilt and another thing te-
confessacrime.! There must be a distinct confession of the (zﬂ'enc(-
P 1 . PR -

charged.” 4 mn
of facts b -
sions of sy

those facts and the necessary inferences from them amount to an
ffence? Thestatement of an accused, made after arrest, and not
@ ing toa fession, is not admissible in evidence against a
co-accused but only against himself.4 .

A confession made by a person agamst whom an inquiry i-
being made under s. 476 of the Criminal Procedure Code is a con-
fession within the meaning of this section

4. ¢Proved.'——The aceused who is to be affected by the con-
fession of a co-accused has a right to demand that the confession
should be strictly proved and shown to have been taken and recorded
45 prescribed by the Code of Criminal Procedure, Where a con-
fession 1s duly proved afterwards, 1t does not matter whether or
not the other accuscd persons were present when 1t was made.$

6. ¢The Court may fake into consideration such confession,’~
This section allows a confession made by one of several persons te
be taken 1nto consideration as against such other person as well as
agasnst the person making it. It docs not permit the confession
to be used m favour of some other of the co-accused.? — Thereis

reverence of law, that a conviction founded solely on the confession
of a co-accused cannot be sustained. The tefm * confession’ is
not restricted to an unretracted confession, as once a confession is
proved it may be taken into consideration. The ion of one
co-accused cannot be said to be corroborated Dy the confession of
the other co-accused, Obvious considerations of justice require
that a Court, before acting upon such statements, should jnsist
upon independent corroboration from other evidence in the casc
in material particulars, particularly as to identity. A Judge sitting
with assessors ought never to convict an accuced solely on the
confession of a co-accused since he has no materials before kim

1 Lenperor v, Santya Bandu, (1606) 1603 Muhammad Yunus v, Imperot.
1t Bom, L. R, 633. {tn22) so Cal. 318,

2 Lmpress v, Dap Naysw, (1882} 8 Lmperor V. Anrap, {tg24) 20
6 Dom, 288, Bom, L, R, 014,

3 NgaAureThen~, The Crovn,  © Ix the maller of the Pelition of
(o) 1 L. B.&t 133, Chandra Nath Ssrkar, {(1881) 9 Cal. 65«
K c;‘!:l Suuglr\. Lmperor, {1918) 7 Dagea Simgk 'v.aTM Emprests
an . 005 Dmperor v, ang 83%) P. 1. No, ).
HRushan gh:‘:'.nlu..g, (1010) 33 Cal. (1889 T 1(.o. 3pot 16381Cr)



SEC, 30.] CONFLSSIONS, 91

to enable hym to decide whether as aganst the accused 1t 1s true or
talse. 1f heissitting with a Jury he has a discretion either to with-
draw the confession from the Jury or to put it before them with the
direction that they ought to acquit unless it is corroborated in
material particulars by independent evidence.? There must be
sorroboration not only as to the crime, but also as to the identity
of each one of the accused This is no technical rule but one
‘ounded on long judicial experience. The Court can only treat a
onfession as lending assurance to other evidence against a co-
wceused, and a conviction on the confession of a co-accuscd alone
vould be bad 1n law.?

The confession referred to 1n the section is not to have the
orce of sworn evidence.® It may be taken into consideration for
he purpose of arriving at a conclusion cf fact and may be used for
he basis of a reasonable inference

Confessions of a co-accused can be ** taken into consideration **
gainst the other accused, but they are not technically evidence
vithin the defimtion given in 5. 3 of the Act; and they cannot.
herefore, alone form the basis of a conviction.t It is at best the
vidence of an accomplice, and llustration (¢) to s. 114 says that
n accomplice 1s unworthy of credit unless he is corroborated in
1aterial particulars. Such evidence must be dealt with by the
ourt in the same manner as any other evidence. The weight,
owever, to be attached to such evidence and the question, whether,
iken by itself, 1t 15 sufficient in point of law to justify a convxchon,

a question for the Judge. Unsupported by other evidence, it,
owever, should be taken as evidence of the weakest possible kind,
21ng sxmply a statement of a third person not made upon oath or
Hrmation. 1If such contession is corroborated by other evidence,

is immaterial whether, in proving the case at the trial, the con-
ssion prccedes thc other evxdence. or the nther cwdence precedes

PR, o)

emselves support a convxctlon &
The confession of a co-zccused is ont an even lower footing than
1¢ evidence of an accomplice and a conviction based on sucha con-
'ssion alone is bad in law. This section provides that such a con-
ssion is to be an clement in the consideration of all the facts of the
1s¢, but it does not do away with the necessity for other evidence,
1 Empnar v. Gangapa, (1013} 15  Ratasam v, The Queen, (1883) 7 Mad.
om, L. R, 97, 102; Nza Po Myva v. Queen-Limpress,
z L‘mp:mrv "Lalst Mokan Chucker- (1386} 8, J. L. B. 388.
8y, (s911) 38 Cal, 5, S Per Garth, C. J., in Impress v
3 Quuu-l‘mpnss . Nirmal Das, .lslmnlasll Chuckerbutty, (1878) 4
900) 22 Al 445. Scc Banna v. The

90, 401, T B.; Emperor v, §
mpms, (1880} P. R, No. 29 of 1850 kh/m (1919) 21 Bom. L. R, 448.
r.] 6 Per Jackson, J., in Empres
Q een-Lmpress v, Khandia bin  _1shootosk Chuckerbiat 4
miu (1890) 15 Bom, 66, 67; Ven- 483, 401, F R,
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Tt is the duty of the Judge, when there is no other evidence than the
confession of a co-accused, to direct the Jury accordingly and tell
them to acquit the accused; and his omission fo do so 1s a mis-
direction which will vitiate a conviction,!

The difference between the confession of a co-accused and the
evidence of an accomplice is obvious. The evidence of an accom-
Plice 15 gven on oath, whereas the statement of a co-accused is
not made on oath The evidence of an accomplice is capable of
being tested by cross-examination, while the confession of a co-
accused cannot be so tested A conviction can be based on the
uncorroborated testimony of an accomplice, though as a matter of
practice the Court requires corroboration in material particulars ;
but 1t cannot be so based on the statement of a co-accused, The
evidence of a co-accused cannot be treated on the same footing
as the evidence of an accomplice ?

Explanation.—This explanation comes into play where the
accused making the confession is charged with an offence and
his co-accused with an attempt to commit, or abetment of, the
same offence.

Retracted confession.—~The Bombay High Court has laid
down that a retracted confession, if proved to be voluntarily
made, can be acted upon along with the other evidence in the
sase, and there is no rule of law that a retracted confession must
be supported by independent reliabie evidence corroborating
it in material particulars. The use to be made of such a confession
15 a matter of prudence rather than of law.®

The Allahabad High Court has held that 1t does not neces-
sanly follow that, because a confession made by an accnsed person
1s subsequently retracted and there 1s little or no evidence on the
record to support the confession, therefore the confession 1s to
be rejected. The credibility of such a confession is in each case
a matter to be decided by the Court according to the circumstances
of each particular case, and if the Court 15 of opinion tbat such
a confession 15 true, the Court 1s bound to act, as far as the person
making it is concerned, upon such belief4 It is unsaie to rely
on and act upon the retracted confessions unless, upon a considera-
tion of the whole of the evidence in the case, the Court is in a posi-
tion to come to the unhesitating ion that the i
were true. It is often very difficult, if not impossible, to come
to such 2 conclusion unless ** there is,”” in the words of Kernan,
J., in Queen-Empress v. Rangi,s *' reliable independent evidence

1 Giddigady v. Emperor, (1909) 33
Mad 46; Nga San Nyen v. King-
Emperor, (1917) 3 U. B. R, 3,

2 Emperor v.” Samiw, (tg17) Cr.
Appeals Nos 454 and 455 of 1917,
decded by Heaton and Shah, ]J., on
November 29, 1917.

8 Queen-Empress v, Gharya, (1894)

19 Bom 728, Queen-Empress v Gangia,
(1898) 23 Bom 316, "Quzen-Empress
v. Basvanta, (1900) 25 Bom. 168, =
Bom. L R, 761

4 Queen-Empress v, Maku Lal,
{3897) 20 Al 133.

& (1886) 10 Mad. 295, 313.
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to corroborate to a matersal extent and in material particulars
the statements contamed m the withdrawn confessional state-
ments.”” It seems, therefore, to be unsafe 1 the majority of cases
to found a conviction on retracted confessions which are not
corroborated by credible independent evidence.! A retracted
confesston may be taken into consideration, that 1s, used as evi-
dence, not only as against the person makmg it, but as against
persons #ried yoinily with the confessing accused for the same
offence. As regards the person making it, a retracted confession
may, even without any corroborative evidence, form the basis
of a conviction. Asregards the other co-accused, although corre-
borative evidence may be necessary, it is not necessary that
such corroborative evidence should by 1tself be sufficient to sup-
port a conviction , and that a conviction based on the unsupported
evidence afforded by the confession of a co-accused would not
be unlawful 2

The same 1s the view of the Madras High Court. It holds
that it cannot be laid down as an absolute rule of law that a con-
fession made and subsequently retracted by a prisoner cannot
be accepted as evidence of his guilt without independent corro-
borative evidence. The weight to be given to such a confession
must depend upon the circumstances under which it was retracted
mnciuding the reasons grven by the prisoner for his retraction.”
Where the only evidence against two prisoners accused of murder
directly mmplicating them in the commission of the crime con-
sisted of confessional statements made by them before the com-
mitting Magistrate, which were subsequently retracted, and the
statements in such confessions were corroborated in material
particulars by other evidence on the record, it was held that the
evidence was sufficient to support a convictiond

The Calcutta High Court has ruled that it is not safe to convict
an accused on his retracted confession standing by itself uncorro-
borated,® and that to place any reliance on a retracted confession
against a co-accused would be most unsafe® A retracted confes-
sion should carry practically no weight as against a person other
than the maker ; it is not made on oath, it is not tested by cross-
¢xamination, and ifs truth is denied by the maker himself, who
has thus lied on one or other of the occasions. The very fullest
¢corroboration would be necessary in such a case, far more than
would be demanded for the sworn testimony of an accomplice

FRR N N S

e Tes s (1896) 19 Mad 482, See Queenm-
Eptpress v, Rangs, (1886} yo Mad. 2953
Quern-Lmpress v. Bharmappa, (1555)
12 Mad. r2a.
. 5 Queem-Empress v, Jadub Das,
(189a) 27 Cal. 205.
8 Emperor v. Lalit Mlokan Chucker
L1 AU B oo,

butty, (1911) 38 Cal. 550
4 Queen-Empress v, Raru Navar,
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on oath.! A confession made out of Court, but retracted during
the trial, is admissible in evidence,?

CASES,

Where the accused was convicted of house-brealang by night
with intent to ¢ommit theft, and the only evidence against him
was the confession of a fellow-prisoner and the fact that he point-
ed out the stolen property some months after the commission
of the offence, 1t was held that the mere production of the stolen
property by the accused was not sufficient corroboration of the
confession of the other prisoner.®

A and B were committed for tnal, the former for dacoty
under s 395 of the Indian Penal Cade, and the latter under s. 412
for receiving stolen property knowing it to be such, A made two
confessions, and in both he stated he had handed over to B some
picces of gold and silver stolen at the dacoity. When B was
arrested a gold ning and a silver wristlet were found in s posses-
s:on. At the trial A pleaded guilty and B claimed to be tried.

PSR Tt}

B not having been tried jointly for the same offence, the con-
fession of A was inadmissible as cvidence against B; that there
was, therefore, no evidence of the identity of the goods stolen at
the dacoity with those found in B's possession and the case against
him faled

A person accused of an offence was offered a pardon, the con-
ditions of which he accepted. On being examined, he stated in
detail the circumstances of the offence and nameg another person
as an accomplice. He afterwards retracted his statement. It
was held that the statement could not be used as evidence against
the other person.’

Where A and B were being jointly tried, the first for murder
and the second for abetment of it, and the charge against the
former was altered during the trial to onc of abetment of murder,
a confession by A was held to have been rightly taken into con-
sideration against B: the original and the amended charges were
so nearly related to each other that the trial might, without any
unfairness, be deemed to have been a trial on the amended charge
from its commencement.® 5

Several persons were charged together with offences undcr
5. 148, 302, 324 and 326 read with s, 149 of the Penal Code. The

1t Yasin v, 1g- 4 ss v ated, (1880)
I Kung-Empevor, (1901) Bom.E'?” s v Bala P {1880) 5

2 Ak Foong v, Tmperor, (1918) 46 & Queen v. Hardeua, (1873} 5 N
Cal. 411, W, B, 217,

3 Queen-Empyess v. Dosa Jwa, 6 Reg, v.Gouind Babli Roul, (1874)
{1885) 10 Bom, 231, 1 B. H.C. 278,
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Sessions Judge, when about to examme the prisoners, required
all but the prisoner under examnation to withdraw from the Court
unti] their respective turn for examnation came round, and con-
victed each prisoner chiefly upon what was said by his co-prisoners
during his absence from the Court. It was held that the evidence
sn given was inadmissible.}

The appellant, who was charged under s. 411 of the Indian
Penal Code with receiving stolen property, knowing it to be stolen,
wag tried at the same time with the thief, and one P, who was also
charged with recetving stolen property from the same thief, the
proceeds of the same theft, but different property It was held that
the appellant and P were not betng trred Jomtly for the same offence,
but were tried together for distinct offences pumshable ander the
same section, and, thercfore, a confession made by P could not be
lawfully considered agamst the appeltant? A pnisoner who had
escaped from custody during trial, but before charge, and was tried
separately after re-arrest, could not be said to have been tried
jomntly with one whose trral, from a stage prior to the charge, was
separate, by reason of the escape from custody, and that the con-
fesston of the co-accused, who was first tried, was inadmissible
agamnst the prisoner, the trial not having been jont.®

31. Admissions are not conclusive proof of the
Admissions matters admitted but they may operate

;ggo "cg’ﬁ‘“ggg as estoppels under the provisions here-

estop. inafter contained.
X i COMMENT.
This section declares that j are not ive proof

of the matters admtted, but that they may operate as estoppels.
‘ Admission * 1s defined m s. 15, supra; ‘estoppel ® in s. 1135, infra.
Admissions, whether written or oral, which do not opesate by way
of esteppel, constitute a hind of evidence, which may be rebutted,
against their makers and thosc claiming under them, as between
them and others, An estoppel, 4.c,, @ reprezentation acted on by
the other party, by creating a substantive right, does oblige the
estopped party to make good his representation, in other words,
it js conclusive. An estoppel differs from an admission, for jt cannot
generally be taken advantage of by strangers. It binds enly parties
and pnvies. An estoppel 15 generally said to be only a rule of
evidence, for an action cannot be founded upon it. As a defence
it has been held to have the effect of a rule of substantive law.  The
section says that an admission is not conclusite proof, it does pot
say that an admission 15 not swficient proof without corroboration.
It deals with the effect as to conclusiveness of an admission.
1 Empress v. Chandra Nath, (1831 3 Hassan ahias _ Khan v,

;(’;all.ur;y.‘ Singh v, Th L‘»f . : {cvrnferw. {tgor) P, R, No. 29 of 13:
1856) P R. Nosgof 18364Ce "
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The expression ‘ conclusive proof * 15 defined in s. 4, and when
a fact 15 declared to be conclusive proof of another, 2 Court cannot
allow evidence to be given for the purpose of disproving the fact
conclusively proved. All that this section provides is that an
admussion, unless 1t operate as an estoppel, is not conclusive. What
a party himself admits to be true may reasonably be presumed to be
50. The person against whom 1t 1s proved is at liberty to show that
1t was mistaken or untrue. An admission does not estop the party
who makes 1t ; he 1s still at hberty to disprove it by evidence so far
as regards s own interest. The rule that admissions are not
conclustve is applicable to mistakes In respect of legal liability as
well as to those 1n respect of fact. A plaintiff is not hound by an
admission on a point of law, nor precluded from asserting the con-
trary in order to obtain the relief to which, upon a true construction
of the law, he may appear to be entitled,! ~ But, if the admission
15 duly proved and f the person against whom it 15 proved does not
satisfy the Court that it was mustaken or uptrue, there is nothing
1 this Act and there 1s no general principle or rule of law to prevent
to © ~ A-mBestha case m accordance with 1t.2
.tion are not restricted to admissions
place, but are wide enough to include

made 1 pt g
STATEMENTS BY PERSONS WHO CANNOT BE CALLED
AS WITNESSES.

32. Statements, written or verbal, of relevant
Casesimwhueh  facts made by a person who is dead, or
T her &, Who cannot be found, ar who has become
person_who s incapable of giving evidence, or whose
{lead o, Senuot  attendance cannot be procured without
relevant.  anm amount of delay or expense which
under the circumstances of the case appears to the
Court unreasonable, are themselves rzlevant facts in

the following cases :—

{3} When the statement is made by a person as
oo henitrelates  t0 the cause of his death, or as to any o
deatn;  the circumstances of the transaction which
resulted in his death, in cases in which the cause of that
person’s death comes into question.

Such statements are relevant whether the person
who made them was or was not, at the time when they

1 Juttendromohun Tagore  v. Kunwar v, Chaudhrs Narpat Smgl,
Ganendromohun Tagore, (1872) L. R. {1g06) 29 All. 184, P.C.

up. I A, 47; Jagwant Siugh v, Silan 2 Maung Mys v Ma Tho Y4,
Singh, {18g9) 21 Al 285; Chandra {1897-1901) z U.'B. R, 377,
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were made, under expectation of death, and what-
ever may be the nature of the proceedings in which the
cause of his death comes into question.

(2) When the statement was made by such

4 oris magean  Derson in the orainary course of business,
tourse of busi- and in particular when it consists of
ness. any entry or memorandum made by
him in books kept in the ordinary course of business,
or in the discharge of professional duty; or of an
*acknowledgment written or signed by him of the
receipt of money, goods, securities or property of any
kind; or of a document used in commerce written or
signed by him; or of the date of a letter or other
document usually dated, written or signed by him.

(3) When the statement is against the pecuniary

oragamst m. OF proprietary interest of the person
terestofmaker. making it, or when, if true, it would
expose him or would have exposed him to a criminal
prosecution or to a suit for damages.

(4) When the statement gives the opinion of any

orgvesopnt-  SUCh person, as to the existence of any
onasto publie public right or custom or matter of
ormattersofge. PUblic or general interest, of the existence
neralwterest.  of which, if it existed, he would have
been likely to be aware, and when such statement was
made before any controversy as to such right, custom
or matter has arisen.

(5) When the statement relates to the existence
experclates to of any relationship by blood, marriage
latonship; - or adoption between persons as to whose
relationship by blood, marriage or adoption the person
making the statement had special means of knowledge,
and when the statement was made before the question
in dispute was raised.

(6) When the statement relates to the existence

or ismadesn of any relationship by blood, marrjage
nanerJeed e or adoption between persons deceased,
affurs; and is made in any will or deed relating

to the affairs of the family to which any such doece... .
4



-
a8 THL LAW OF EVIDENCE, [CHAP. 11

person belonged, or in any family pedigree, or upon
any tombstone, family portrait or other thing on which
such statements are usually made, and when such
statement was made before the question in dispute
was raised. .

(7) When the statement is contained in any
rindocument  deed, will or other document which
action mentien. Telates to amy such transaction as is
Gunsechond3 mentioned in section 13, clause (a).

(8) When the statement was made by a numbet

or1s made by i
severt poony of persons, and expressed feelings or

?;f}i;xn;c‘s ses impressions on their part relevant to
to matter “w  the matter in question,
question
Iitustranions

(3} The question 15, whether A was murdered by Bj or

A dies of injunes receaved 1n A transachion in the coarse of which she was
ravished,  The question is whether she was ravished by B; or

The question 1s whether A was kKilled by B under such circomstances that
a suit would ke against B by A’ widow.

Statements made by A as to the cause of his or her death, referting respect-
1vely to the murder, the rape and the acti wrong uader 5 jon ar
relevant facts.

(3} The question is as to the date of A's birth,

An entry in the diary of a deeased surgeon regelariy kept in the conrse
o©f business, stating that, on a gven day be attended A's mother and dehvered
her of a son, is a relevant fact,

() The question is, whether A was in Calentta oz & given day,

A statement in the duary of 2 deceasad salicitor, regulirdy kept in the
course ¢ business, that an a given day the salcitor atrended A st 2 place
mentionad, in Cxlentta, for the putpose of eonferring with kim epoa specified
basitess, is a melevant fact. )

N {2) The question 15, whethet a ship sailsd from Bamhay hathowr oz 2
gren dav,

A letter written by & deceased member of A merchant’s £rm by which she
was chartered o their correspondents in Landan, ta whom the ¢3pd was coo~
Stedqd, Stating that the shup saiked on a given Say from Rosbay harhorr, isa

{0 The\rrenoa i whather A ant R veeme denally massed.
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‘The statement of a deceased clergyman that he marned them under such
that the b would be a crime, is relevant.

{g) The guestion 1s, whether A, a person who cannot be found, wrote a
‘letter on a certamn day

The fact that a letter wnitten by him 15 dated on that day is relevant.

() The question 15, what was the cause of the wreck of a ship -«

A protest made by the captam, whose attendance cannot be procured, is
a relevant fact

(s) The question 1s, whether 2 given road is a public way

A statement by A, a deceased headman of the village, that the road was
public, 15 a relevant fact,

{7) The question 15, what was the price of grain on a certain day in 2
(Particular market A statement of the price, made by a deceased banya m
the ordinary course of lus business, 1s a relevant fact

() The question 1s, whether A, who is dead, was the father of B,

A statement by A that B was his son, 15 a Televant fact.

(1) The question 1s, what was the date of the burth of A.

Aletter from A’s deceased father to a friend, announcing the hrth of A on
a given day, 15 a relevant fact

(m) The question 1s, whether, and when, .\ and B were marmed.

An entry 1n a memorandum-book by C, the deceased father of B, of lis
daughter’s marnage with A on a given date, 13 a relevant fact,

(#) A sues B for a hibel expressed in a painted caricature exposed 1n a
shop window. The question 15 as to the similanty of the cancature and its
libellous character The remarks of a crowd of spectators on these points may

be prored.
COMMENT.

Section 60 of the Act lays down that oral evidence must be
irect (vide that section). This and the following section are excep-
tions to the general rule that hearsay ewvidence 1s not admissible.
Hearsay evidence 1s excluded on the ground that it is ahwvays desir-
able in the interest of justice to get the person, whose statement is
Telied upon, into Court for his examination in the regular way in
order that many possible sources of inaccuracy and untrustworthi-
ness can be best brought to hght and exposed, if they exist, by the
test of cross-examination.

The exceptions to the hearsay evidence have been directed by
necessity, The rule excluding the hearsay evidence is relaxed so far
as the statements contained 1 sections 3z and 33. The general
ground of admissibihity of the evidence referred ta in these sections
15 that no better evidence could be produced. The phrase * hearsay
evidence* is not used in the Code, because it is inaccurate and
vague.

Under this section wntten or verbal statements of relevant
facts made by a person—
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(a) who is dead;

(5) who cannot be found,

{c) who has become incapable of giving evidence ;

whose attendance cannot be procured without unreason-
able delay or expense ;
are relevant under the following circumstances =—

(1) When 1t relates to the cause of his death.

{2) When 1t 15 made 1n the course of business ; such as, entry
in books, or acknowledgment or the receipt of any property, or
date of a document.

(3) When it 1s against the pecuniary or proprietary interest
of the person making it or when it would have exposed him to 2
cnimunal prasecutton,

(4) When 1t gives opmion as to public right or custom or
matters of general interest and 1t was made before any controversy
as to such right or custom had arisen. !

{5) When it relates to the existence ol any relationship
between persons as to whose relationship the maker had special
means of knowledge and was made before the question in dispute

‘0se

(6) When 1t relates to the existence of any relationship
between persons deceased and 1s made in any will or deed or fammly
pedigree, or upon any tombstone or family portrait, and was made
before the question 1n dispute arose.

(7} Whent 1s contained in any deed, will, or other document.

(8) When 1t 1s made by a number of persons and expresses
feelings relevant to the matter in question.

Section 30 does not limut the operation of this section.

1 ¢ Statements, written or verbal, of relevant facts’—' Verbal =
means by words. It 1s not npecessary that the words should
be spoken. The words of another person may be adopted by a
witness by a nod or shake of the head,! If the significance of the
signs made by a deceased person in response to questions put to her

shortly before he- 7-~+ 7 to the mind of
the Court, then ¢ :nt or dissent to
them, clearly prc as to the canse

of her death.?
Ina trial upon a charge of murder, it appeared that the deceased

shortly before her death was questioned by various persons as to the
R aer ceat

and ) he s1gns made by her in answer to such questions It was held
1 gy een-Ewmpress v, Abdullah, 49 Cal 600; Chandrika Ram Kahar v,
1885) 7 AL 385, 307, F = King-Emperor, (1922) 1 Pat. 401 ; Ran-
2 "l Empressv. Abdullah,sup.;  gav. The Crown, (1924) 5 Lah. jo5.
Em, Sadhu Charan Das, (1921) -
1Beror v\
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by a Full Bench of the Allahabad High Court that the questions
and the signs taken together might properly be regarded as * verbal
statements * made by a person as to the cause of her death within
the meaning of this section, and were, therefore, admissible m
evidence under that section.!

Clause 1.—Cause of death.—Dymng declarations arec admis-
sible under this clause. They are admissible only where the death
of the deceased 15 the subject-matter of the charge and the circum-
stances of the death are the subject of the dyng declaration.?
Thus the statement of a deceased person, who did not limself charge
the accused with having wounded him, to the effect that another
person, also deceased, was stabbed by the accused, is not admissible
1n evidence.? Similarly, the dying declaration of a person that he
had committed the murder, of which another was charged, was not
admutted ¢

A petition of comp and the 1on of the complainant
on oath under s 200 of the Criminal Procedure Code are admissible
as dymg declarations.s

A dying declaration may be proved by the evidence of a witness
who heard 1t made. It cannot be treated as deposition unless made
in the presence of the accused and before a Magistrate.® This case
has been distinguished in a later case in which 1t has been held that
the wnitten record of a dying declaration, not taken down in the
presence of the accused, 1s admissible when 1t is proved by a witness
that the statements contatned therein were, in his presence, recorded
by a Magistrate and read over to the deceased who admitted their
correctness.? When a dying declaration is recorded by a Magis-
trate, who 1s not a committing Magistrate, it must be proved by
calling the Magistrate as a witness 8 A dying declaration recorded
by a Magstrate cannot be accepted 1n evidence without proof.?

The wnting cannot be admtted to prove the statement made.
It may be used to refresh the witness’s memory. It is no objection
to the admussibihty of a dying declaration that it was made in
answer to leading questions or obtained by earnest and pressing
solicitations.’® Any method of communication between mind and
mind may be a * o et :
of the hand, a
woman whose

U Queen-Empress v,

Abdullah, 446 See, however, Abdul Jalil v, The

(1885) 7 Al 385, 307, ¥. B,

2 AutanSinghv. The Crown, {3923)
4 Lah, 451,
8 Fakir v. The Lmpress, (1900)
I. R No 17 of 1901 (Cr ).

4 Gray, Jr. Gir. Rep. 76.

S Gonndas Namasudra v Emperor,
11908) 36 Cal 630

8 The Lmpress v, Sammuddin,
(1881) 8 Cat, 211, followed in  Sarat
Chandra Kar'v Lmperor, (1024) 52 Cal

Iémpnss, (1886) P. R No 13 of 188G

Cr).
7" Emperor v. Balaram Das, {1921)

49 Cal 3s8.
8 Reg. v. Fata Aday, (1874) 11
248,

248,
9 GAaz v, The Crown, (totr) . R,
No 17 of 1911 (Cr.).
10 Queen-Lmpress v,
{1885) 7 Al 385, 308, . B. |
1 Mockabee v Com , 78 Kv 38z,

Abdullah,
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<to her by the Sub-Inspector, certamn gestures, from which the latter
anferred that she accused her husband of the assault, it was.h.eld
~that the gestures were admussible 1n evidence, but that the opinion
-of witnesses as to the meaning of the gestures was not admissible.!
Because the interpretation of the gestures is for the Court alone and
the opmon of the witnesses as to the meaning of such gestures is
not cvisience. The declaration, however, should be complete. An
. i< inadmicsibl

T is .

If the person making 2 dymg declaration chances to live, his
~statement 1s inadmussible as a dymg declaration under this section,
but 1t might be relied on under the provisions of s, 157 to corroborate
*hus testtmony when exannned,?

Lnglish law—Under the Enghsh law the declaration must be
by a person who can be a competent witness, Under the Indan
e st £ 17y memanen by hoar

. The second provision of this clause differs from the lnghsi
W,

A dying declaration 15 adnussible whether the person who made
“t was or was not, attfhe time when 1t was made, ‘ under expectatioﬂ

~of death." Under the Engbsh law the declarant—

(1) must have been in actual danger of immediate death at the

vYume of making the declaration ;

(2) must have been fully aware of his danger ; and

{3) must have died.

Under this clause a dyng declaration 15 admussible m civil as
well as criminal cases {vide 5. 111, (a)}. Under the English law it is
admissible only mn the case of homicide, where the death of the
deceased is the subject of the charge, and the circumstances pf the
death are the subject of the declaration

The English rule on this pont does not rest on any sound
-principle, and is, therefore, not adopted 1n this Act.

Cases.—In proceedings before a Magistratc on a charge of
-causing grievous hurt, twe (among other) witnesses, one of whom
-was the.person assaulted, were examined on behalf of the prosecution.
“The prisoners were commutted for trial. Subsequently the person
assaulted died in q of the injuries inflicted-on him.
At the trial before the Sessions Judge, charges of murder and of

:xlpablerhcmxclde not a’r'_nounting to murder were added to the
N To0ttt Mm% - tien of the deceased witness Was
' . It was held that the evidence

&

ot «f this section or s, 33 notwith-
~staf "ding the additional charges betore the Sessions Court.?
K

“tohandrika Ram Kahar v, Kun,

. . Kung- 4 Bom. L. R 434, 435.

~mparg,, St (1933 3 Pat. qor, The Empréss v Rocha Mohate,
g

¢ .
vn o"ror V. Rawia Sattu, {r902)  (18R1) 7 Cal. 32,
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Where the declaration of a person '\munded b)r" the ac'm‘xseg.m
T . - g P T

. ‘ . :
dacoity, or that it was the transaction which resulted in his death,.
the High Court held that his declaration ought not to have been.
admutted 1n evidence ! |

The accused were charged under s. 330 of the Penal Code with.
having, for the purpose of extorting 2 confesston, caused hurt to one

who commtted swicrde in consequence of the ill-treatment.
The question was whether a statement made by R as to the cause-
of his wounding himself with a razor (which caused his death) was.
admussible in evidence 1n the case, the accused not being charged
with having caused the death of R It was held that, as there was
no doubt that the smicide of R was the result of the 1ll-treatment by
the accused, that treatment was the cause, though not the direct
cause, of the death and although the accused were not legally re-
sponsible for the suicide, the cause of death came into question in
this case, the whole affair, ill-treatment and subsequent suicide,
being all one transaction, and consequently the statement of the-
deceased was admussible under cl. 1 of this section.?

A was present amongst a band of dacoits engaged in committing.
dacoity. He was there mn lus capaaity of assistant to the police to
whom he had previously given information that a dacoity was going
to take place. He was mortally wounded by the police. He made
a " dying statement "’ incriminating certamn persons as his com-
pantons. It was held that such statement could not be admitted as.
evidence 1 the trial of his companions for dacoeity under this clause
as the cause of his death came Into question only indirectly and
incidentally,s

Clause 2.—"* The considerations which have induced the Courts
to recognize this exception appear to be principally these—that, in
the absence of all suspicion of sinister motives, a fair presumption
avises that entries made in the ordinary routine of business are-
correct, since, the process of invention implying trouble, it is easier
to state what is true than what is false ; that such entries usually
form a link in a chain of circumstances, which mutually corroborate
each other ; that false entries would be likely to bring clerks into-
disgrace with their employers; that as most entries made in the
course of busmess are subject to the inspection of several persons,.
an error would be exposed to speedy discovery ; and that as the facts
to which they relate are generally known but to few persons, &
relaxation of the strict rules of evidence in favour of such entries.
may often prove convenient, if not necessary, for the due investiga.
tion of truth,”¢

1N Taa,
o

oo W 3 Nga Te v. King-Lmperor, (1913)
ol v 7
3 N 47

I

. R. 330
Taylor, t1ith Edn, s 697, p.

R
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“¢o her by the Sub-Inspector, certain gestures, from whlc.h the latter
1nferredytha{ she acml;sed her husband of the assault, it was held
~that the gestures were admssible in evidence, but that the 9pl'x‘;im‘:
of witnesses as to the meaning of the gestures was not admissil e'd
Because the interpretation of the gestures is for the Court alone arli5
the opinion of the witnesses as to the meaning of such gosturesA

mot cvidence, The declaration, however, should be complete. An
ancomplete statement 1s madmssible. . ive. his

If the person making a dying declaration chances to live,
-statement 1s nadmissible as a dying declaration under this sectm;lé

but 1t might be relied on under the provisions of s, 157 to corroboral
+hus testimony when examined.?

English tasw.—Under the English law the declaration must‘b‘;
by a person who can be a competent witness. Under the Indlfir
Exidence Act the question of the competence of the person to beat

~testimony 1s not one which affects the admssibility of the statemen!
under any of the clauses of the section. Leh

The ‘second provision of this clause differs from the Enghs
Yaw,

A dymng declaration is admussible whetlier the person who mgde
it was or was not, attfhe time when 1t was made, ‘ under expectatwﬂ

~of death,” Under the English law the declarant— "

(1) must have been in actual danger of immediate death at the
¥ame of making the declaration ;

(2) must have been fully aware of lus danger ; and

{(3) must have died. 8

Under this clause a dying declaration 15 admissible 1n civil 25
well as ciminal cases {vide s, 111, {@)] Under the English law itis
admissible only i the case of hormcaide, where the death of tle
-deceased is the subject of the charge, and the circumstances of the
death are the subject of the declaration d

The English rule on this pomnt does not rest on any soum
principle, and is, therefore, not adopted in this Act. ¢

Cases.—In proceedings before a Magistrate on 2 charge o
~causing grievous hurt, two (among other) witnesses, one of whom

-was the person assaulted, were examuined on behalf of the prosecution.
“The prisoners were commutted for tnal, Subsequently the persot

lted died in q of the injuries inflicted on 1umi
At the trial before the Sesstons Judge, charges of murder and ﬁ

\;culpable homicide not amounting to murder were added to the
N -t s tion of the deceased witness Was
) ' It was held that the evnde}llcle

: . f this section or s. 33 notwith-
~taf) \Wing the additional charges before the Sessions Contrt3
K

\thandrika Ram Kahar v, K

« King. 4 Bom, L_R. 434, 435:
~Enpayodct J1922) 1 Pat, 401, N E"’P;"a’g v Roctsa Mehtte
E,,,';\e €ror V. Rama Sattu, (1002)  (18R1) 7 Cal, 4z.
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Where the declaration of a person wounded by the accused in
commtting dacorty was made on the 13th August, 1899, and he died
on 20th August, 1899, and there was no other evidence to prove that
the death was caused or accelerated by the wounds received at the
dacoity, or that 1t was the transaction which resulted in his death,
the High Court held that his declaration ought mot to have been.
admitted 1n evidence

ML mmseraod ecincs hincsnd cendam o man af tha Danal Cade with,
1 . - . to one
: itment..

The question was whether 2 statement made by R as to the cause
of lis wounding himself with a razor (which caused his death) was.
admissible in evidence 1 the case, the accused not being charged.
with having caused the death of R It was held that, as there was
no doubt that the sticsde of R was the result of the ill-treatment by~
the accused, that treatment was the cause, though not the direct
cause, of the death and although the accused were not legally re-
sponstible for the sutcide, the cause of death came mto question in-
this case, the whole affamr, ill-treatment and subsequent suicide,
being all one transaction, and consequently the statement of the-
deceased was admisstble under ¢l, 1 of this section.?

A was present amongst a band of dacoits engaged 1n committing.
dacoity. He was there 1n lus capaaty of assistant to the police to
whom he had previously given imformation that a dacosty was going
to take place. He was mortally wounded by the police. He made
a *dying statement ” incriminating certain persons as his com=~
pantons. It was held that such statement could not be admitted as.
evidence 1n the tral of his companions for dacoity under this clause
as the cause of Ins death came into question only indirectly and
incidentally.?

Clause 2.—~** The considerations which have indaced the Conrts
to recognize this exception appear to be principally these—that, in
the absence of all suspicton of simster motives, a fair presumption
anses that entries made in the ordinary routine of business are
correct, since, the process of invention implying trouble, it is easier
to state what is true than what is false; that such entries usually
form a link in a chain of circumstances, which mutually corroborate
each other; that false entries would be likely to bring clerks into
disgrace with their employers; that as most entrtes made in the
course of business are subject to the inspection of several persons,
an error would be exposed to speedy discovery ; and that as the facts
to which they relate are generally known but to few persons, a
relazation of the strict rules of evidence in favour of such entries-
may often prove convenient, if not necessary, for the due investiga-
tion of truth,”*

A o, n o

N ls Nga Te v, King-Emperor, (1913)

B R.33;
Tavlor, 11th Edn, 5. 697, p.
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+Statement in course of business’'—This clause provides that 2
written statement of a relevant fact made by a person who is dead
is itself a relevant fact, when the statement was made by such
person in * the ordinary course of business." The expression ‘ course
aof business * occurs in more than one place in this Act. See ss. 16,
34, 47, 114 .

There are certan important distinctions between the English
and the Indian rules which regulate the reception of entries as made
by a deceased person in the regular course of business. For instance,
. T T Pveitesas oo making the entry

enters ; but there

. _ . quires that entries

in accounts should, 1 order to be relevant, be regularly kept in

the ordinary course of business ; and although it may, no doubt, be

important fo show that the person making or dictating the entries

had, or had not, personal knowledge of the facts stated, this is 2

question which, according to the Indian rule of evidence, affects the
value and not the admissibility of the entries.!

Under the English law, to render entries made in the course of
business admissible, they must be proved to have been made con-
temporaneously with the facts which they relate. This clause does
not contain any such restriction.

The phrase in tie ordinayy course of business is apparently used
toindicate the current routine of business which was usually followed
by the person whose declaration it 1s sought to introduce. The rule
laid down in this clause extended only to statements made during
the course, not of any particular transaction of an exceptional kind
such as the execution of a deed of mortgage, but of business of
professional employment in which the declarant was ordinarily or
habitually engaged. The particulars set out in this clause, though
not exhaustive, may fairly be taken as indicating the nature of the
statements made in the course of business The expression, 7 the
ordinary course of business, mn this clause, must mean i the ordinary
course of a professional avocation.? .

The entries should have been made by the deceased person
himself. Entries made by another person at his instance are not
admissible under this section.?

The phrase, i the ordinary course of businiess, does not apply to
any partiqular transaction of an exceptional kind such as the execu-
tion of a deed of mortgage, but to business or professional employ-
ment in which the declarant was ordinarily or habitually engaged.
The * business*’ referred to may be of a temporary character
See illustrations (b), (¢), {d), (g) and (f).

1 Reg.v.Hanmanta, (1887) 1 Bom 3 Mussamat Nana Koer v, Gobar-
6t dhan Smghk, (1916) 2 D, L. J. 42
2 Ningawa v. Bharmappa, (1897) & Sheonandan Singh v. Jeonandan
23 Bom, 63 Dusadh, (1908) 13 C. W. N.71.
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Account books,—Entries in account books should, i order to be
relevant, be regularly kept m the course of business.?

It 15 only such books as are entered up as transactions take place
that can be considered as books regularly kept in the course of
business withins 342

The plaintiff relied on entries in the handwriting of her deceased
husband kept 1n the ordinary course of his busmess. It was held
that entries i accounts relevant only under s. 34 of this Act are not
alone sufficient to charge any person with hability : corroboration
is required. But where accounts are relevant also under this clause,
they are in law sufficient evidence in themselves, and the law does
not, as i the case of accounts admissible only under s. 34, require
corroboration  Entnes in accounts may in the same suit be rele-
vant under this clause ; the necessity of corroboration prescribed by
5. 34 does not antse.  Though accounts which are relevant under this,
clause do not as a matter of law require corroboration, the Judge is
not bound to believe them witheut corroboration ; that 1s a matter
on which he must exercise his own judicial discretion as a Judge of
fact.3

Cases.—Account books,—In a suit to recover money due upon
a runmng account the plamntiffs produced their account books,
which were found to be books regularly kept in the course of business
1 support of their claim. One of the plaintiffs gave evidence as
to the entries in the account books, but in such a manner that it
was not clear whether he spoke from his personal knowledge of the
transactions entered 1n the books, the entries in which were largely
in his own handwriting, or simply as one describing the state of
affairs that was shown by the books. He was cross-examined, but
no questions were asked him to show that he was not speaking as to.
his personal knowledge. It was held that the evidence given as
above should be nterpreted in the manner most favourable to the
plaintiffs, and might be accepted in support of the entries in the
plaintiffs’ account books, which by themselves would not have been

ient to charge the defend with liability 4

Mereisge register.—A register of marriages kept by the Kazi,
since deceased, who celebrated the marriage, in which register was
entered the amount of the dower, was held to be admissible and
relevant, as evidence of the sum fixed, being an entry in a book kept
in the discharge of duty within this clause.s

Samadaskat book.—Entries of payments made by a creditor
in the ledger {samadaskat book) belonging to the debtor fall within

U Reg.v, Hanmanta, (1877) 1 Bow.  (1904) 28 Bom. 294 7% Bom. L. R. 50
Gro 4 Dzarka Das v, Samt Bakksh,
2 Muncherskaw Beronjs \. The (1895) 18 All, 92,
New Dhurumsey S & W, Company, & Zakert Begum v. Sakina Begum
{1880} 4 Bom. 570, (1802) 19 Cal 680, » € *
3 Rampyarabm v. Balagt Shndhar,
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+this clause, and although they are admissions in his own favour they
are not precluded by s. zx.1

Clause 3.—*Statement against the interest of maker.’—This
clause 1s based upon a knowledge of human nature, Self-interest
induces a man to be cautious in saying anything against himself.
‘When one makes a declaration in disparagement of his own rights or
interests, 1t is generally true, and because it is so the law has deemed
it safe to admit evidence of such declarations.

Declarations against interest should, to be admissible, have been
against interest at the time they were made, and it is no answer
that they might possibly turn out to be so subsequently2 They
are relevant though the declarant had no personal knowledge of the
facts therein mentioned, but received them merely on hearsay?;
though he himself would have been incompetent as a witness to
testify+ ; and though he had an interest or motive to misstate the
facts which render the declarations of no values The confession
of an accused person who 1s dead implicating himself and an accom-
plice in a crime is admissible under this clause and is not excluded
byill. (3) tos. 306 The question of admussibility is not a question
of value,

This clause comprises three classes of declarations against
interest : (1) where they affect the declarant’s pecuniary interest ;
{2) his proprietary interest ; and (3) his personal liberty or property
by tending to charge him with a crime or to subject him to payment
of damages.

The form of the declaration 1s immaterial ; it may be verbal or
written, in a deed or a will or any other document.

This clause renders relevant a statement which would have
exposed a man to a criminal prosecution, Under the English law
such statement is not admissible.

Cases.—The plaintiff sued in 1893 to recover possession of
certain land. The defendants denied the plaintiff’s title. The
plaintiff tendered in evidence a registered mortgage-deed of adjacent
1and executed in 1877, which set forth the boundaries of the land
comprised in the mortgage, and as one of such boundaries referred
to the land in question as then belonging to the plaintiff. At the
date of the deed there was no litigation existing between the present
litigants, and at the date of the present suit the mortgagor was
dead. It was held that the statement in the deed was admissible
under this clause as a st against the p iary or proprietary
interest of the mortgagor.?

1 Jethibar v Puthba:, (1912) 14 M. 410.
Bom, L R. 1020, 5" Taylor v. Witham, {1876) 3 Ch.
2 Ex parte Edwards, (1884) 14 D. 60s.
Q B. D. 415, & Nga Po Yin v. King-Emperor,
3 Creasev, Barrett, (1835) 1 C. M (1904-06) U. B. R, (Evi) 3.
& R g19 7 Ningawa v, Bharmappa, (1897)
4 Gleadow v Athin, {31833} 1 C. & 23 Bom. 63,
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A statement by a landiord, who 15 dead, that there was a tenant
on the land 1s a statement against his proprietary interest and
admissible under this clause.!

In a suit to redeem a house and a garden, part of the property~
covered by a deed of heirship executed by a Hindu widow in favour
of plaintsff’s father, and which property had been mortgaged by the
widow’s husband, the defendant demed the plamtiff’s right to re—
deem on the ground that neither he nor his father was heir of the-
mortgagor. The plamtiff tendered the deed of heirship in support
of his right. It was held that the document was admissible under
this clause, as 1t was manifestly a declaration by the widow against
her proprietary interest, for by it she divested herself of her widow’s
interest in the property.:

If a person have peculiar means of knowing a fact, and make s
declaration or wnitten entry of that fact, which is against his interest
at the time, 1t 1s evidence of the fact as between third persons after
hus death, 1f he could have been exarmned to it in his life-time. And
therefore an entry made by a man m}du:iie of ,havmg dgl.w?rc,d o

A statement made by a deceased person in his will that he had
spent a certamn amount in effecting repairs to his house was held to-
be not admissible 1n evidence as it was not a statement made against
his pecumary or proprietary interest.*

In a tnal for forgery, one of the co-asccused had made a state—
ment before the inquring Magistrate, but be died before the trial
commenced, The statement was let in under this section, It was
held that the statement was iradmissible since its maker had already
ren(tiiered himself liable to crimnal prosecution at the time it was
made.s

Clause 4.—¢ Opinion as to public right or custem. —The
admissibility of the declarations of deceased persons in cases of
public right or custom, or matters of public or general interest, js
allowed as these rights or customs are generally of ancient and
ubscure origm, and may be acted upon only at distant intervals of
time ; direct proof of their existence is not, therefore, demanded,®

The principle on which the exception of reputation regarding
public rights rests is this—that the reputation can hardly exist
without the concurrence of many parties interested to investigate
the subject, and such concurrence is presumptive evidence of the

1 dbdul Axz Molla v, Lbrakim 4 Narhan s, dAmbabas, (1919) 23
Molla, (1904) 31 Cal, 965, m, L. R. 57, .

2 Hars Chintaman Dikshitv, Moro 5 Emperor v. Keskar Navayan,
Lakshman, (1836) 11 Bom. 89, {1913) 25 Bom, L. R, 248,

.3 Ihgham v, Ridgway, (1808) 1o © Ths Queen v. Imhabitints of
Last 100 Bedfordshire, (1835) 4 E. & B. s535¢
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existence of an ancient right, of which direct proof cannot be given
in most cases.! .

The admissibility of the declarations of deceased persons in such
-cases is sanctioned, because in local matters, in which the community
are interested, all persons living in the neighbourhood are likely to
be conversant ; because, common rights and liabilitie§ being natur-
ally talked of in public, what is dropped in conversation respecting
them may be presumed to be true; because conflicting interests
would lead to contradiction from others if the statements were false ;
and thus a trustworthy reputation may arise from the concurrence
of many parties unconnected with each other, who are all interested
n 1vestigating the subject.2

Public and general rights.—Public rights are those commosn
to all memt LA " B £ ammm
fishery., G
of the com . .

The right must have been one of whose existence the declarant
should be aware. If the declaration is made otherwise than upon

the ¢ -7---- . ted. )

cument purporting to
deal as against the public,
inw the subject-matter of

the statement.3
Illustration () exemplifies this clause. ’ )
Statement before any controversy had arisen —The declarations
should have been made anute Uhfem smotam, i.e, before the
beginning of any controversy and not simply before the commence-
ment of any suit involving the same subject-matter. The operation
of bias 1s thus excluded.+
To make a statement inadmissible on the ground that it was
made post Litem motam the same thing must be in controversy before
and after the statement is mades
Case.—The lower Court had admitted in evidence a statement
O bt ST T - S adwa
L . with-
- . this
clause was not applicable to the case, as the, evidence was requi“d
to prove a fact in 1ssue, and not merely a relevant fact. The state-
ment was, therefore, inadmissible to prove the alleged custom.®
Clause 5. as to exist of ~—State-
ents relating to the existence of any relationship between persons
Wright v, Tatham, (1888) 5 Cl. "4 Berkely Peerage case, (1813) 4
& F\670. Camp, 401, 417
- Tt Tt - S Kalha Prasad v, Mathura Prasad,
{1908} 30 AlL 510, P. €.
& Patel Vandravan Jehisan v. Patl
Manilal Chuntlal, (1890) 15 Bom. 565,

N
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alive or dead as to whose relationship the declarant has special
means of knowledge are admissible 1f they are made before the
question in dispute was raised.

Tllustration (k) exemplifies this clause. See also ill, (/).

English law —According to English law, a certain degree of
relationship 1s necessary in order to make such statements admissi-
ble. Declarations respecting matters of pedigree are not, therefore,
admussible if they proceed from illegitimate members or friends or
servants, or neighbours of family in question. This Act only re-
quires the existence of any special means of knowledge of the rela-
tionship on the part of the person making the statement,

Marsiage —Strict proof of marriage is necessary in certain
criminal offences, e g., bigamy, adultery, enticing away a married
woman  This clause has no application m such cases.!” Otherwise
general reputation of marriage 15 admissible.

Cases.—The statement 1n a genealogical table filed by a mem-
ber of the family, before any question arose as to the latter, is rele-
vant under this clause 2

A genealogical table purporting to have been made by a person
since dead, but which was shown to be merely an exhibit binding
on him for the purposes of a former suit, was held to be inadmissible
in evidence, having been made without the personal knowledge and
belief which must be found or presumed in any admissible statement
by a deceased person.®

. A document, .ancient and genwne, purportmg to be a family

*one Jiraj,

which the
. . of certain
property, was 1n question, Juaj stated that he had received the
pedigree from his grandfather, It was not proved who had pre-
pared the pedigree. It was held that it was not necessary to show
who had made the statements mentioned in the pedigree and that it
was admissible in evidence under this section.

The oral evidence in a case consisted of statements made by the
plaintiffs as to their descent, the information as to which they had

d from their a Objection was taken that such of
these statements as were made since 1847 were inadmissible in evi-
dence under cls. 5and 6as bemg post I:tem The Judicial Committee

held that they were admi: hip of the then
not being really in d.xspute at that txmes Where_the respond-
ent claimed to be a f the d d, her father

grand
having predeceased the gr:mdfather. and there being no other

1 Empress v, Piuamber  Singh, BzM:h Singh, (1502) 25 AlL 1.
(1g79) 5 Cal 306, ¥ ,  Jabangir v. Sheor) Singh. (lglj)
Shyamanand Das AfoRapatra v. 37 All poo
Ramn Kanla Das Mohopatra, (1904} 8 Botadur Singh v. Mokar Singh,

32 Cal, (1901) 24 All. o4, P. ¢,
k) ]Agalpal Singh v, Jageshar
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blood relations surviving to give evidence to relationship, it was-
held that evidence of general repute was of considerable importance,
provided it was cogent.} Do
A statement relating to the existence of any relationship con-
tamed in a document signed by several persons, some only of whom
are dead, is admissible in evidence.? - R
For the purpose of the decision of a question of limitation, it
was necessary to prove the date of the plaintiff’s birth, The plaint-
1ff and one of his witnesses cach spoke to statements made to them
by relatives of the plaintiff, who were since deceased, relating to
the date of the plaintsfi's birth, It was held that such statements.
were_admissible 1n evidence3 A statement as to the age of 2
member of a family made by a sister was held admissible after her
death.t In an action to recover the amount due upen certain mort-

similar entries with regard to his family. It was held under an
Ordinance exactly similar to the Indian Evidence Act that having
regard toall. (§) tos 32 the entry was admissible in evidence.s

Case 1n which the plawnt 1n a former swit verified by a deceased
member of the family, and as such having special means of know-
ledge was held admissible under this clause, to prove the order in
which certain persons were born and their ages$ In 2 suit to re-
cover possession of property which had belonged in her life-time to
F, one of the material 1ssues was whether the plaintiffs were, or were
not, the sons of M, paternal uncle of F. 1In support of their state-
ment that they were the sons of M the plaintiffs tendered in evidence
the plaint in a suit, filed some years before this litigation in which I
as plaintiff had impleaded them as defendants, describing them as
the sons of M, It was held that this plaint was not only admissible
evidence on the subject of the plaintiff’s relationship to M but was
evidence to which considerable weight might be attached.?

Evidence of competent witnesses as to their having heard the
names of the ancestors recited by members of the plaintiff’s family
on ceremonial and other occasions was held to be admissible evidence
in support of the pedigree on which the plaintifi based his claim:
Such evidence is not open to criticism merely on the ground that the

witnesses are relatives.? .
< )
1 Ma Hmun v, Ma Ngwe Thn, s Mahomed Syedol v Yeoh 00,
{1923) 1 Rang. 34. (1016) 43 1. A 256, 16 Bom.L, R, 257-
Rl LR S 6 Dhanmull v Rawm Chunder Ghose
. FECTIN ' {1800) 24 Cal. 265,
1 LI . 7 Mauladad Khan v, Abdul Sattar,
T . {1017) 30 All. 426,
. . . . s 8 Debt Pershad Chowdhry v. Radha

N Chotedhram, (1904) 32 Cal 84, P, Co
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In a suit on a promissory note, to which the only defence was
mnnority, a statement made by the defendant’s father (who died
before proceedings by way of smit had been contemplated) to a
‘witness as to the age of his son, it was held that such a statement
<was wadmissible as evidence of the age of the defendant in support
of his defence. The Court said the illustration (J) to this section
-would be matenal 1n cases of pedigree ; but the rule which admits
hearsay evidence m pedigree cases is confined to the proof of the
pedigree, and does not apply to proof of the facts which constitute
a pedigree, such as birth, death and marnage, when they have to be
proved for other purposes.!

The plantifi, to prove his relationship, produced a pedigree
which was prepared from the statements of bards and papers pro-
duced by them, some time ago by a Raja to settle the class of Tha~
kurs to which he belonged. It was held that the pedigree was not
admissible ; since neither any of the bards nor the Raja who
-assembled the bards of the famly and with their assistance had the
pedigree drawn up was called as a witness and no proof was given
that they were within any of the descriptions given by this section
which made 1t unnecessary to call them,2

Clause 6.—St; as to r hip in a will or deed.
~—Under this clause statements relating to the existence of relation~
ship between deceased persons made before the question in dispute
was raised are admissible when they are contained in a will or a
deed or in a family pedigree, or upon a tombstone. It is not neces-
sary as in cl, 5 that the statements should have been made by a
person who had special means of knowledge, simply because it is
not probable that a person would insert in 2 will or a solemn deed
any matter the truth of which he did not know.

The word ‘ verbal * used in the beginning of this section has no
application to this clause,

Ilustrations (J) and () exemplify this clause.

Difference between clauses § and 6.—Clause (5) refers to statements
relating to the existence of any relationship between persons
alive or dead, and the statement isto be made by a person
who had special means of knowledge, that is, it imposes the restric-
tion that the person making the statement should have special means
of knowledge. Clause (6) refers to the existence of relationship
T h restriction as
a will or deed
. . L. . pedigree, etc.,
nto matter by whom it was made. Clause (6) also refers to pedigree,
but differs from cl, (5) in this :—that in cl. (5} the evidence is the
declaration of the person deceased or otherwise unproduceable ; in
<1, (6) the evidence is that of things, such as genealogical trees,
tombstones, etc,

1 Bipun Behary Daw \. Sreedam 2 Swurgan v Sarda 2 .
Chunged Dey, (1896 13 Cal 45 LR ogs 23 Al 79 .f'c5‘°°°’ Doz
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Cases,—Horéscope —In a suit to recover possession of-immov-
able property the plaintiff tendered 1n evidence a horoscope which,
he said, had been given to lum by his mother and had been seen by
members of his family and used on the occasion of his marriage.
He was unable to say by whom the horoscope, or an endorsement
on it, which purported to state what his name was, had been written,
It was held that the h pe was not admissible,! _This case has
been distingmshed 1n a Madras case where the defendants relied on
a horoscope produced by the plaintifi’s mother and which had been
a public record from a period ante litem motam and was put in as an
admission under ss 17 and 18.2

Pedigree table —In a suit for an nheritance claimed by the
plamtiffs, alleging themselves to be callateral relations and heirs of
the last male owner, through an ancestor commeon to him and to
them, a pedigree table was put in evidence. The persons from whose
statements at no distant date the pedigree had been drawn up were
absent, and 1t had not been shown that this had been for any one
or other of the reasons contained in this section. It was held that
the pedigree table was inadmisst’* = * © v ke
to be proved by the books kep
by the chroniclers from time to
by members of the famly. It '
admissible under this clause and also under cl, 2 4

Clause 7.—A statement contained in any deed, will, or other
document which relates to a transaction by which a right or custom
m question was created, modified, recognized, asserted, or denied,
is admissible under this clause.

The word ‘ verbal * used in the beginning of this section natur-
ally does not apply to this clause as well,

Under this clause the word ‘ right > will include both public

IR EETRE e Y 7 ¢ of reputa-

. rule as to
ancient possessions is extended or enlarged ; for now a statement in
any relevant document, however recent, and though not more than
thirty years’ old, will be admssible.s

. Clause 8.—When a number of persons assemble together to
give vent to one common statement, which statement expresses the
,

1 Ram Naram Kallia v. Monee L.R g42; 23 All 72

72,2, C.
Bibee, (1883) ¢ Cal 613; Satis Ohunder 4 Mohansing v. Daipatsing, (1921}
Aluthopadhya v. Mohendro Lal Pathuk, z4 Bom L, R.289. -

{2890) 17 Cal. 839 5 Norton, p 192, |
z %a}a Goundan v, Raja Goundan, 6 The Queenv. Ram Dutt Chowdhrys

{1893) ¥7-Mad 134. {1874} 23’ W. R. (Cr)) 35. 38
3" Surjan .v. Sardav, {1900) 2 Bom .
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ineeiings were admitted?, evidence that a plamntiff was publicly
laughed at 1t consequence of a libel was admitted to prove that the
libel referred to the plantiff.3

33. Evidence given by a witness in a judicial
Relevancy of proceeding,' or before any person author-
T e ized by law to take it?, is relevant®
subsequent pro- for the purpose of proving, in a subse-
frath ot racts quent judicial proceeding, or in a later
therenstated  stage of the same judicial proceeding,
the truth of ths facts which it states, when the witness
is dead® or cannot be found,’ or is incapable of giving
evidence,’ or is kept out of the way by the adverse
party,® or if lis presence cannot be obtained without
an amount of delay or expense which, under the
circumstances of the case, the Court considers
unreasonable’, |
Provided— '
that the proceeding was between the same parties!
or their representatives in interest ; L)
that the adverse party in the first proceeding had
the right and opportunity t6 cross-examine® ; -
that the questions in issue were substantially the
same in the first as in the second proceeding.’
Explanation.—A criminal trial or inquiry shall -be
deemed to be a proceeding between the prosecutor
and the accused within the meaning of this section,

COMMENT.

Evidence of depositions of former trials is admissible as it
forms an exception to the hearsay rule. Depositions arc in general
admissible only after proof that the persons who made them can-
not be produced before the Court to give evidence. It is only in
cases where the production of the primary evidence is beyond the
party’s power that dary evid, of oral imony is admis-
sible, This section enumerates the cases in which the evidence
given by a witness () in a judicial proceeding, or (3) before any
person authorised by law to take it, is relevant in a subsequent

1 Redford v. Burley, (1822)1 St & P. 27 s

3.
1r. N S, 1071, 3 Stark, 76, 3 Cook's Ward, (1830) 4 M, & P.
2 Regma v Timcent, (1840} 9 C. o0,
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judicial proceeding or a later stage of the same proceeding. Such
cases are five in number, vz :—

(2) when the witness is dead ;

(b} when he cannot be found ;

(¢) when he 1s incapable of giving evidence ;

4 (d) when he 1s kept out of the way by the adverse party;
an

(¢} when his presence cannot be obtained without an amount
of delay or expense which the Court considers unreasonable.

The use of such secondary evidence is limited by three pro-
wvisos. Such evidence will be only admissible—

(1) 1f the proceeding was between the same parties, or their
Tepresentatives in interest ;

(2) if the adverse party in the first proceeding had the right
and opportunity to cross-examine ; and

(3) f the questions in issue were substantially the same in
the first as in the second proceeding. : .

Evidence given on a diffe jon is also admissible to
contradict a witness (s. 155) or to corroborate him (s. 157),

1. * Evidence given in a judicial proceeding.’—" It must
be proved that the witness was duly sworn in some judicial pro-
ceeding, to the authority of which the party, against whom his
testimony 1s offered, was legally bound to submit, and in which
he might have exercised the 7ight of cross-examination.”’t Evi-
dence of a witness in a § ding subsequently pr d to
be one coram non judice is not admissible.z

2, ‘Before any person authorised by law fo take it.'—A
deposition is inadmissible unless it was taken by an officer or other
person authorised by law.

3. *Is relevant."—Depositions which satisfy the conditions
laid down in this section are relevant for the purpose of proving
the truth of the facts which they state. They are, however, open
to all the objections which might have been raised if the witness
himself had been present dunng the trial, Leading and other
illegal questions are, therefore, not allowed to go inm.

e burden of proving that the conditions essential to the
admissibility of depositions under this section have been com-
plied with lies on the person who tenders the evidence, The
depositions of witnesses given in a counter.case may be used as
evidence against them on their trial as accused persons, but such
depositions could pnly be evidence against the persons making
them,?

\Depositions_satisfying the conditions of this section may be
ited in evid .at any subseq stage of the case before
another Court. The power given by this section requires to be

3 Tayldr. 1:th Edn, s. 465, p. 344. 3 Queen-Empress v, Ganu Sonba,
2 Rams \Redd), (1881) 3Mad. 48, 51.  (1888) 12 Bom, 440,
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exercised with great caution and the Court must insist on strict
proof before holding that the requisite conditions have been
satisfied.!

Evidence not otherwise admissible, or which would have been
liable to rejection 1f any objection were taken to it, may be per-
fectly good evidence if admitted by the consent of the parties.2

Objections as to the admissibility of evidence should be raised
at the trial and at any rate in the Court of first appeal and will
not as a general rule be entertamned by the High Court if raised
for the first time 1n seeond appeal?

(@) * When the witness Is dead,’—The death of the witness
whose evidence is to be admitted should first be strictly proved
unless 1t 15 admitted on the other side.

The deposition of a witness, who was not cross-examined
before the committing Magistrate and who died before the trial,
was held ad ible because the d had the right and oppor-
tunity of cross-examining him notwithstanding the omission of
their pleader to avail himself of that right.« L, -

(8) * Cannot be found.’—Proof of a diligent search is necessary
before tendering the evidence of 2 witness who cannot be found.
A Sessions Judge, finding that the witnesses, who had been sum-
moned to give evidence for the prosecution, did not appear on the
date fixed, adjourned the case for eighteen days and ordered fresh
summonses to be issued, On the adjourned date, the witnesses
were again absent, Thereupon the Sessions Judge made use of
the evidence, which those witnesses had given before the commit-
ting Magistrate, purporting to do so under this section. It was
held that the evidence could not be so used ; but the Sessions Judge
ought to have directed warrants to issue to enforce the attendance
o‘f‘ the prosecution witnesses and compelled their attendance in
the S

Section 512 of the Code of Criminal Procedure supersedes
this section to a certain extent. It provides that if it is proved
that an accused person has absconded, and that there 1s no im-
mediate prospect of arresting him, the Court competent to try or
commit for trial such person for the offence complained of may,
in his absence, examine the witnesses (if any) produced on behalf
of the prosecution, and record their depositions.

(¢) ‘ Incapable of giving evidence.’—There must be ar
incapacity of a permancnt character, and not of a momenta
or temporary character.8 But in a later case the Calcutta Hig

1 Mawurg Nyo v, Kwng-Dmperor, 4 Queen-Empress v,  Baswanta,
{1923) 1 Rang. s12. (1900) 2 Bom L R 761, 25 Bom, 168,

2 Lakskman v, Amni, (1900} 5 Dost Afuhammad v. Kimg-
+4 Bonv 591; Radka Kishan v, Kedar  Emperor, (1gos) 2 A. L. . R. 399, z5
Nath, {1924) 46 All S15. AW, N,

3 RadAa Kishan v, "Kedar Nath, 6 In
(1924) 46 Al 815, R, 504.

N. 202,
re Pyari Lall, (1879) 4 C, L.
1o
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Court has held that the incapacity contemplated by the section
‘is not necessarily a permanent one and that something short of
permanent incapacity might satisfy the words of the section.!

. Precise evidence should be given as to the nature of the illness
and the incapacity to attend. When a witness is shown to be
insane, his evidence, given in a former judicial proceeding, is rele-
vant 1n a subseq judicial pr di

(4) “ Kept out of the way.’—The admissibility of the evidence
given by a witness who is kept out of the way by the adverse party
15 admissible upon the broad principle of justice which will not
permit a party to take advantage of his own wrong.

(¢} ‘Presence cannot be obtained without an amount of defay
or expense, pte.’—It is only in extreme cases of expense or delay
that the personal attendance of a witness is dispensed with,
and his evidence given in a former inquiry referred to2 The
Judge must satisfy himself that the presence of the witness cannot
be obtained without an amount of delay or expense which he

* considers to be unreasonable. Mere consent of the prosecutor and
the accused's pleader to that effect is not sufficient3 Inconve-
nience to witnesses or amount of expense is no ground where the
entire case rests on the evidence of those witnesses.4

(4) ‘Proceeding between the same partles.’—The two suits
must be brought by, or against, the same parties,« or their
representatives in interest, at the time when the suits are proceed-
ing and the evidence is given s  This proviso is based on the
grounds of reciprocity, because the right to use evidence being
co-extensive with the liability to be bound thereby, the adversary-
1 the second swit has no power to offer evidence in his awn favotr
which, had it been tendered against hum, would have been clearly
admissible. R charged A with breach of trust, and S gave evi-
dence in support of the charge. A being acquitted, R was tried
for making a false charge and S for perjury. It was held that the
depositions given by witnesses in the first case could be used against
R in the second case, but not against § under this section®

(5) ¢ Adverse party has the right and opportunity to cross-
examine.”—This proviso 1s based on the fundamental principle
in the administration of justice that every man should have
an opportunity of cross-examining witnesses whose evidence is
to be used against him, If the adverse party has had liberty to
cross-examine and has not chosen to exercise it, the case is then
same in effect as if he had cross-examined. It is not necessary that
o 1 Ewmpress v, Asgur Hossesn, (1881)  (1884) 6 All, 224.
6Cal. 774. § Sunath Dass v. Mohesh Chunder

3 Empress of Indsa v. Mulu, (1880)  Chucherbals, (1886) 12 Cal, 627.
2 All, 646. 6 Rams Redds, (1881) 3 Mad. 48,
3 Re Annavi Muthwsyan, (1915) 51, See Emperor v. Kadke Mal, (1919)

39 Mad, 449. 42 All, 24.

4 Queen-Empress v, T. Burke,
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the opponent should have exercised his right of cross-examining,
for the depositions will be relevant if he deliberately forbore from,
or waived the absence of, an opportunity for cross-examining.

The words * ' “- not imply
that the actual . or his agent
before the triby . To make

o . 4
evidence admissible against an accused person under this section
the fact that he had full opportumty of cross-examination must
be proved.?

(6} < The questions in issue must be substantially the same
in the two proceedings.’—The principle involved n requiring
identity of the matter m 1ssue is to secure that in the former
proceeding the parties were not without the opportunity of
examming and cross-examining to the very pomt upon which
their evidence 15 adduced in the subsequent proceeding. And
though separate proceedings may mvolve 1ssues, of which some
only are common to both, the evidence to those common issues |
given 1n the former proceeding may be given m the subscquent
proceeding. Thus, if 1n a dispute respecting lands, any fact comes
directly in 1ssue, the testumony given to that fact is admissible
to prove the same pomt in ancther action between the same
parties ar +haw- neivioc 4hanoh tha Inct cnit wolatae ¢ nthor lands.

Whether

depends
upon whe different
consequer LIS the same

question 15 substéntlally in 1ssue in both the proceedings, it does
not matter that they relate to different transactions or property s
A prosecution was instituted by S against N at the mstance and
on behalf of F for criminal trespass tn respect of a certamn house,
and on lus own behalf for assault and jnsult. S gave evidence
at the trial n support of these charges F subsequently brought
a c1vil smit against N for possession of the same house under s. g of
the Specific Relief Act. S died before the institution of the civil
swit. At the tnal of the civil swit the deposition of S in the crimi-
nal Court was tendered by F as evidence on the issue of possession.
It was held that, S bemng dead and the proceedings being between
the same parties and the issues being substantially the same,
the deposition of S was ad ible.f In the pr di before
a Magistrate on a charge of causing grievous hurt, two (among
other) witnesses, one of whom was the person assaulted, were
exammed on behalf of the prosecution. The prisoners were com-

1 M'Combie v dAntor, (1843} 6 4 The Empress v Rochia Mohkato,
M & G 27 (1881) 7 Cal 42
2 Queen-Empress v. Ramchandra S Lianover v  Homfray, (1831) 1o
Govind Harshe, (1895) 19 Bom 740, Ch D 224,
Sadu v. Ths Empress, (1885) P R. 8 Foolttssory Dassee v  Nobsm
No. 26 of 1835 (Cr ) Chunder Bhunyo, (1895) 23 Cal. 441.
3 Ramu Redds, (1881) 3 Mad 48, 51.
I
7
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mitted for trial. Subsequently the person assaulted died in cen-
sequence of the injuries inflicted on him. At the trial before the
Sessions Judge, charges of murder and of culpable homicide not
amounting to murder were added to the charges of grievous hurt.
The deposition of the deceased witness was put in and read at the
sessions trial. It was held that the evidence was admissible
either under s. 32, cl. 1, or this section, notwithstanding the addi-
tional charges before the Sessions Court.!

Explanation.—This explanation 1s intended to do away
with the objection that, 1n criminal cases, the Crown is a, prose-
cutor,? The effect of the explanation is that the deposition taken
in criminal proceedings may be used in a civil suit, and vice versa-

The use of a deposttion 1 a cniminal case in a subsequent
civil action 15 subject to the provisions of this section. The intro-
duction and use of such depositions mn_bulk in a subsequent civil
suit for the purposc of either contradicting or discounting the
evidence of witnesses given 1n the smit, are 1llegitimate, unless the
particular matter or point had been placed before the witness as
one for_explanation 1n view of its discrepancy with the evidence
then being tendered.? °

CASES
Where the only evidence that a witness could not be found
was the statement of a police officer, that search had been made
for him to summon him but he could not be found, that a war-
rant was also 1ssued and that he was a man of another district,
but no warrant was produced and there was no evidence of any
attempt to serve it, or, if so, of what was done for the purpase,
it was held that sufficient ground had not been established for
the admission of the previous deposition of the witness under this
section.4
Ina trial before the Sessions Court, the presiding Judge

admitted into cvidence the deposition of a witness given before
the Magistrate, under the provisions of this section, although
the witness was alive, resided within the jurisdiction of the Court.
and his attendance could have been procured without any very
great delay or expense, The Judge having relied on the evidence
in his charge to the jury, it was held that the deposition ought
not to have been admitted'at all. The application of this sec-
tion in criminal cases ought to be confined within'the narrowest
limits, Where a witness is material, justice requires that he
should, if possible, be examined at the tral in the presence of the
accused. Where the evidence of a witness is not material, there
is no need to introduce it under this section. It can only be in

.V The Lmpress v. Rochia Mohato, Shnimuas Pandit, (1915) 17’ DBom
(1881) 7 Cal. 42. R. 527, 30 Bom 441, P.C. o

= Soozan\ Bibee_v, Ackmut Ah, & Lmperor v, Kangal Rals, (1905)
{1874) 14 Beng, L. R, App. 3, . 41 Cal Gor, E

3 Bal Gangadhkar Tilak v Shn -k
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very extreme cases that it 1s right to make use of the evidence
of an absent witness under this section 1 a cnmual trial where
that evidence, if true, would be extremely material.!

In an appeal from 2 conviction of theft, the Sessions Judge
et aside the conviction and entered upon an enquiry for the
purpose of ascertamning whether proceedings should not be 1nsti-
tuted against the complainant for makming a false charge of theft.
1n the course of those proceedings, the accused mn the theft case
was examined as a witness and the complamant cross-examined
him. Ultimately the Sessions Judge ordered the complainant
1o be commutted for trial on the charge of making a false charge
of theft. At the trial as the presence of the accused in the theft
case could not be procured, his statement before the Sessions Judge
was allowed to go upon the record. The admission of this state-
ment was objected to as being against the provisions of this sec-
tion. It was® "7 T : o upon the record,
inasmuch as s Judge having
been held un . Code, the then
complainant had no right to cross-examine the then accused when
‘he made the statemnet.?

STATEMENTS MADE UNDER SPECIAL CIRCUMSTANCES.

34. Entries in books of account, regularly kept

Eptries m 10 the course of business, are relevant

basksofaccount  whenever they refer to a matter into

earelevant  which the Court has to inquire, but such

statements shall not alone be sufficient evidence® to
charge any person with liability.
Tuustration

\sues B for Rs 1,000, and shows entries 1n his account books showing
B to be indebted to him to this amount  The entnes are relevant, but are not
sufficient, without other evidence, to prove the debt.

COMMENT.

This section 1s based upon the principle that entries made
regularly in the course of busimness are sure to be accurate. In
all such entries the writer has full knowledge, no motive to false-
hood, and there 1s the strongest improbabiity of untruth.

Such books are admissible under s 32 (2) as statements made
by a person 1n the ordinary course of business or entrnies made by
hmm in books kept in the ordinary course of business. Such books
are also relevant under section 159 to refresh the memory of the
writer,

English law.—Under English law such entres are not
admissible 1n evidence on the ground that to admit such evidence

1 \Emperor v Lakshman Totaram, 2 Empercr v Bahir Sakeb Awvnr
1915} 17 Bom I. R su0 Sakeb, {1916) 18 Bom L. R 234.
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1s a violation of the rule that no man shall be allowed to manu-
facture evidence 1n favour of himself. To make entries in the
course of business admissible, they must be shown to have been
made contemporaneounsly with the acts which they relate. Even
then such entnies are evidence only of those things which it was
the duty of the person to enter, and are no evidence of independent
collateral matters There is no such restnction in the section.

1. ¢ Regularly kept in the course of business.’—The Bombay

High Court has held that, books of account must be entered
up from day to day or from hour to hour as transactions tahe
1.

place, Where a per~r= wn~ mmm=loseod e -0 T gy intervals of 2
week or fortmght, -books, the latter
furmishing him wit . om loose memor-

anda or orally, it was ueiu Lude such books could not be received
as evidence under thissection !

But the Calemtta High Court has dissented from this view
and has lard down that the admissihility of books of account regu-
farly kept in the course of business is not restricted to books in
which entries have been made from day to day, or from hour te
hour, as transactions have taken place.” The time of making the
entnies may affect the value of them but should not, if they have
been made regularly 1n the course of business afterwards, make
them arrelevant. The course of business in keeping the accounts
1n the office of a Talukdan estate was that monthly accounts were
submitted by Karindas at the head office where they were ab-
stracted and entered 1n an account book, under the date of entry,
that being in some cases many days after the transaction of pay-
ment or receipt ; but the entries were made in their proper order,
on the authonty of the officer whose duty 1t was to receive of
pay the money. It was held that the entry in the account book
was admissible as corroborative evidence of oral testimony to the
fact of a payment, for what it was worth, objection being only
to be made to 1ts weight, not to 1ts relevance, under this section*
Though the actual entries 1n books of account regularly kept in
the course of business are relevant, such a book 1s not by itsell
relevant to raise an inference from the absence of any entry relat-
ing to a particular matter.s Books regularly kept in the course
of business can be used for the purpose of refreshing the memory
of a witness 4

Account books contaning entries not made by, nor at the
dictation of, 2 person who had a personal knowledge of the truth

N\« Munchershaw Besowjs . The 3 The Queen-Lmmpress v, Grees

New, Dhwrwmsey S. & W. Company, Chunder Banerger, (1884) 10 Col

(188%) 4 Bom 576. tozg i
2 The Depuly Commussioner of 4 Bhog Hong Jong v. Ramanathen

ara Danks « Ram Parshad, (1899)  Chetly, (1902) 2 Cal ‘334, P, ©.

27 Ca* 138, r. C

.
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of the facts stated, f regularly kept in the course of business,
are admyssible as evidence under this section 1

2. “Such statement shall not alonre be sufficient evidence.’—
Entries in accounts relevant only under this section are not
by themselves alone sufficient to charge any person with habil-
ity. Corroboration 1s required. One party, by merely pro-
ducing his own books of account, cannot bind the other2 But
where accounts are relevant also under s. 32 (2), they are in law
sufficient evidence in themselves, and the law does not, as in the
case of accounts admussible only under this section, require cor-
roboration. Entries 1n account may, in the same suit, be relevant
under both the sections; and 1n that case the necessity for cor-
roboration does not apply.3

35. An entry in any public or other official book,
Relevancy ot Tegister or record,’ stating a fact in
::ct;x",dh;napélebhﬁ issue or relevant fact, and made by a
performance of public servant in the discharge of “his
duty official duty, or by any other person in
performance of a duty specially enjoined by the law
of the country in which such book, register or record
is kept, is itself a relevant fact.

COMMENT,

This section 1s based upon the aircumstance that mn the case
of public documents entries are made 1n discharge of public duty
by an officer who 1s an authonsed and accredited agent appomnted
for the purpose The law reposes such a confidence in public
officers that 1t presumes they will discharge their several trusts
with accuracy and fidelity.

Scope.—In a case the Calentta High Court held that the
section is confined to that class of cases where a public officer
has to enter 1n a register or other book some actual fact which
is known to um+4 But this case has not been approved of in a
later deciston 1n which 1t 15 held that certified copies of entnes
in a register kept by a public servant under a statute are admis-
sible 1n evidence.? ~However, the privilege given to public record
under this section does not extend to entries which the public
officer 15 not expected to, and 1s not permitted to, make ¢

Y Rey v Hanmanta, (1877) t Bom 4 Sarasuati Dastn Dianpui Singh,
s10 (1582) 9 Cal 431

2 [Lira Bhogat « Gobind Ram, S Shosht Bhooshun Bose x Ginish
(1897} P R No 63of 1897, Abdul .l Chunder Mutter, (1593) 20 Cal 040 ;
V. Puran Mal, (1914) P R No 82 of Rai Bhaya Dugay v Benmi Makio,
1914 Bichka Lal v Jai Perskad, (1917) 20 Bom L R 71z, p ¢
(1899) ' R No 45 of 1809 § ‘Als Nasir Khan v Mantk Chand

3 Rampyarabas ¥ Balay Shridkar, (1603) 25 All 9o, F B
(1903} 6 Bom 1. R s50; 25 Bom 204 o



122 THE LAW OF EVIDENCE. [caar. 1

To render a document admusstble under this section three
conditions are necessary :—

(1) The entry that is relied upon must be one in any public
or other official book, register or record;

(2) 1t must be an entry stating a fact in issue or a relevant
fact ; and,

{3) 1t must be made hy a public servant in the discharge
of his offictal duty, or any other person in performance of a duty
specially enjoined by the law,!

English law.—To render entries 1n pubhic books or registers
admssible, they must have been made promptly or at least with-
out such long delay as to ympair their credibility and in the mode
required by law. There 1s' no such restriction in this section.
Again, English law speaks only of official registers or books.

1. ¢ Public or other official book, register, or record.’—Section
74 of the Act specifies what public documents are. A register
of births and deaths kept by willage officials under the orders
of the Board of Revenue is a public document within the
meamng of this section, and an entry in such register recording
the death of a person 1s evidence of the actual. date of his death.”
Entry in the Mumicipal Register of Deaths3 or Land Record
Register! 15 admssible. Entry in the Survey Records is insuffi-
cient in the absence of other reliable evidence to prove a mortgage.

A recital in a judgment not infer paries of a relevant fact is
not admissible 1n evidence under this section.®

36. Statements of facts in issue or relevant facts,
qlovancy of made in published maps or charts gene-
Taps.chartsana  Tally offered for public sale, or in maps
plans. or plans made under the authority of
Government, as to matters usually represented or
stated in such maps, charts or plans, are themsclves
relevant facts.

COMMENT.

This section mentions two kinds of maps or charts, viz., {I}
published maps or charts generally offered for public sale ; (2) maps
or plans made under the authority of Government. The admissibil-
ity of the first kind rests upon the ground that they contain the
result of inquiries made under competent authority concerning
matters {n which the public are interested. The publications being

ibld to the whole ity and open to the criticism of all,
asadh v. Juggul Kishore 4 Po Gaung v. Ma Shw¢ Bz
Cal. 366, (1908) 4 L B R.z31. !
Reddr \. Kotayya, 8 Mi Se Baw v. Mi Min Ya
26 {1007-00) 2 U B R (Eui) 19
RYman Khon v. Beni 6 Secthapati Rao Dorax Venkanno
Ram, (1901) P. N, No s9of 1901, Dora, (1922) 45 Mad, 332,

t Samar
Sungh, (189
z h
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the probabilities are in favour of any inaccuracy being challenged
and exposed. The admissibility of the second class rests on the
ground that, being made and "published under the authority of
Government, they must be taken to have been made by, and te be
the result of, the study or inquirses of competent persons,

To render inquisitions, reports, surveys, and other simular docu-
ments admissible in evidence as public documents, 1t must appear
they were made for the purpose of the public making use of them
and being able to refer to them, for the fact that the public are
interested in the documents, and are 1n a position to challenge or
dispute them, if 1naccurate, mvests them with a certain amount of
authorty !

Maps, charts, or plans, made for a particular purpose, even
under the authority of Government, are not admissible 1n evidence,
It must appear that they were made for the purpose of the public
making use of them.

Neither this section nor s 83 has any apphication to maps pre-
pared for private purposes, that 1s, for the purpose of any particular
suit or by any Government Officer for any special purpose.

A map made by a Deputy Collector for the purpose of the
settlement of land forming the silted bed of a river, is not one which
is admussible in evidence under this section and s. 83 of the Act;
but it 15 a map the accuracy of which must be proved before 1t can
be admutted in evidence.?

37. \When the Court has to form an opinion as {o
soelevancy of  the existence of any fact of a public
atement as to : .
fact of pubhe MNAture, any statement of it, made in
naturecontained o recital contained in any Act of Parlia-

in Certa:n Acts B
or motitcations Ment, or in any Act of the Governor
General of India in Council, or of any other legislative
authority in British India constituted for the time
being under the Indian Councils Act, 1861, the Indian
Councils Acts, 1861 and 1892, or the Indian Councils
Acts, 1861 to 1909, or in a notification of the
Government appearing 1 the Gazette of India, or
in the Gazette of any Local Government, or in any
printed paper purporting to be the London Gazette
or the Governnient Gazette of any colony or possession
of the Quecn, is a relevant fact.
COMMENT.
Statutes, State-papers, and other writing of a sumilar character
are admussible in evidence as conclusive proof of the facts stated
1 2 of T
.'m»:‘;?.y(l;’;;;;. * hh s{x;m:ry"oi 2" Ranto Prashad Hazari v. Jagat
State jor India, (1913) P R No 03 Chandra Da'ta, (1805) 23 Cal, 335,
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any Court from taking cognizance of 2 suit, or holding a trial. Itis
intended to include all cases in which a general law relating to res
judicatd infer partes applies, A former yudgment, which is not 2
judgment {n rem, nor one relating to matters of a public nature, 1s
not -admissible in evidence-in a subsequent suit, either as a res
Judicata, or as proof of the particular point which it decides, unless
between the same parties or those claiming under them, It cannot
be admitted in evidence where the parties are different either as
* transactions’ under s. 13, or as evidence of relevant facts under
s. 11, or under any other section of the Act.! The main object of
the doctrine of res judicata is to prevent multiplicity of suits and
interminable disputes between litigants. Res judicale means, by
its vdery words, a thing upon which the Court has exercised its judicial
mind, N

The principle of this section applies to criminal Courts as well.
The plea of autrefois convict or antrefois acguit, that is, of a_previous
lawful conviction or lawful acquittal, has always been held to be 2
good plea, See s. 403, Criminal Procedure Code.’ N :

The judgment of a criminal Court that a person did or did not
<commit an offence, does not operate as res judicata’to prevent a (vl
Court from determining such questions for purposes of a suit.2

CASE;

The complainant filed a civil suit against the accused 1o
Tecover moneys due on certain items. He next filed a complaint
<harging the accnsed with criminal breach of trust with reference
2o some of the items covered by the civil suit. The suit terminated
into a dismissal of the plaintifi's case, it having been disbelieved
by the trial Judge onall items, The accused then applied to admit
the judgment in the civil case in evidence and to obtain a discharge
on the strength of it. The Magistrate haying declined to receive

E Tt EEAC TR SO

it in =27 Coo-t, 1t was held
that - . . e ought to have

moyot . vt « il liability was
determined by a p t of that Court

Court, the judg

would be the best evidence of the civil rights of the parties®
41. A final judgment, order or decree of 2
Retevancy’ of competent Court, in the exercise of
certam judg-  probate, matrimonial, admiralty or insol-
bate, ete,, juns.  VENCY  jurisdiction, which confers upoP
diction,” or takes away from any person any
legal character, or which declares any person to be
cntitled to any such character, or to be entitled to any
Ca‘L (li;uﬁull.:uv. Fatteh Lall, (1880)6 La:hﬁa',y%,s)l{";{,}ﬁ?;,_’nf,;‘;:)‘"xji

2" fam Lal v. Tula Ram, (1881) 4 Bom I R.i8s
M. 97, See Bishen Das v. Ram
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specific thing, not as against any specified person but
absolutely, is relevant when the existence of any such
legal character, or the title of any such person to any
such thing, is relevant.

Such judgment, order or decree is conclusive proof—

that any legal character which it confers accrued
at the time when such judgment, order or decree came
Into operation ;

that any legal character, to which it declares any
such person to be entitled, accrued to that person at
the time when such judgment, order or decree declares
1t to have accrued to that person ;

that any legal character which it takes away from
any such person ceased at the time from which such
judgment, order or decree declared that it had ceased
or should cease ;

and that anything to which it declares any person
to be s0 entitled was the property of that person at the
time from which such judgment, order or decree
declares that 1t had been or should be his property.

COMMENT,
This section deals with what are usually called judgments ts
rem, .e., Jud, which are 1 not only against the par-

ties to them but also against all the world. A judgment 17 rem has
been defined to be * an adjudication pronotinced, as 1ts name indeed
denotes, upon the status of some particular subject-matter, by a
e S T This fute
- . - *  rone whocan
. . ; : - think fit, to
appear and assert his own rights, by becoming an actual party to
the proceedings ; partly upon the ground that judgments 1n rems not
merely declare the status of the subject-matter adjudicated upon,
but, 1pso facto, render it such as they declare it to be ; and partly,
if not principally, upon the broad ground of public policy, 1t being
essential to the peace of society, that the social relations of every
member of the commumty should not be left doubtful, but that
after having been clearly defined by one solemn adjudication, they
should conclusively be set at rest.? Judgments in rem can only
be impeached if it can be shown :—

(1) that the Court had no jurisdiction : or .

(2) that the judgment was obtained by fraud or collusion ; or

1 Tajlor, tith Eda, « w79, p. 2 Taylor, 11th Edn, s 1670, -
136, 1140
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(3) that it was not given on the merits ; or '

(4) that it was not final, ¢.g., interlocutory. wud

There is no distinction between a judgment in rem anfi a ju e%‘
ment i personam, excepting that in the one the point adjudicat ¢
upon, which is always as to the status of the res, 15 ccnclus:ye a:galll;lls
all the world as to that status, whereas in the other the point is only
conclusive between parties and privies. A judgment in personam
is the ordinary judgment between parties in cases of contract, tort,
or crime, It is no proof of the truth either of the decision or of its
gtrlou.nds as between strangers, or a party and a stranger. Under
this section a yudgment given by a competent Court in the exercise
of (1) probate, (2) matrimoniai, (3) admiralty, or (4) insolvency,
yurisdiction will be conclusive proof as to the legal character con-
ferred on, or taken away from, any person or to which any person
is declared to be entitled,

(1) Probate jurisdiction.—The grant of probate under the
Probate and Administration Act (V of 1881), is conclusive proof of
the title of executors and of the genuineness of the will admitted to
probate  The conclusiveness of the probate rests upon the declare
will of the legislature as expressed in ss 12 and 59 of the Probate
Act. The grant of probate 1s the method which the law specially
provides for establishing the will.

This section is not applicable to the judgment of the Probate
Court.! A judgment of a Court of Probate is conclusive proof that
the person to whom letters or probate have been granted has been
clothed with the powers and the responsibilities of the deceased and
of nothing else, and that a question of status decided by a Court of
Probate can be raised again,?

The judgment of a Probate Court, refusing probate, takes away
from the ‘executors named in the will their legal character as such,
al}ﬁ alhis result is final as against all persons interested under the
will, .

(2) Matrimonial jurisdietion.—This jurisdiction is conferred
on Courts by the following Statutes :—

{a) The Indian Divorce Act (IV of 1869) relating to the divorce
of persons professing the Chnistian religion.

P (B) Act XV of 1865 relating to marriage and divorce among
arsis.

(6) The Native Converts’ Marriage Dissolution Act (XXI of
1866).

)d) The Indian Christian Marriage Act (XV of 1872).

s:) Act relating to marriage between persons not professing the
Christian, Jewish, Hindu, Mahomed dhist, Si
Jain religion (Act III of 1872},

arsi, Bud Sikh, or

\ Kalyanchand v. Sitabai, (1913) (1930)1 U. B R. (1010-13) G, b3.
t6 Bom, L. R, 5, 38 Bom. 309, F. 8. hinnasamy (v. Harthayabadrd,
* MiNgweZan'~ My Shiwe Tatk, (1893) 16 Mad, 380
\

\
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A judgment of a Matrimonial Court decrecing divorce or nullity
of marriage 1s binding as to the status of the parties concernad. It
is conclusive upon all persons that the parties have been divorced
and that they are no longer husband and wife.

{3) Admiralty jurisdiction.—Admuralty jurisdiction is con-
ferred on several High Courts by Letters Patent” It is also conferred
an mofussil Courts by 1z & 13 Vic. c. 88. The decsion of a Prize
Court is conclusive upon all the world ~ Judgment delivered 1 an

ordinary suit 1 an Admiralty Court is not a judgment s#rem bindmg
strangers.

(4) Inselvency jurisdiction.—This jurisdiction 15 conferred
on the High Courts by the Prestdency Towns Insolvency Act (III of
190g) and on mofussil Courts by the Provincial Insolvency Act
{V of 1920) Orders passed in insolvency bind strangers as well,

A creditor who has unsuccessfully opposed his debtor’s applica-
tion in the Bombay High Court to be declared an nsolvent, on the
ground, snter alta, that he had made fraudulent transfers of property,
is bound by the deciston of that Court and cannot in a subsequent
suit filed 1n the Punjab raise the plea that the transfer of the pro-
perty was fraudulent and void, notwithstanding that the property
concerned 1s situate 1 that province. !

CASES.

The executors named 1n a will, exccuted 1 the mofussil, applied
for probate of the will, The Court refused probate on the ground
that the testator was not at the time of a sound disposing mind.
The testator’s widow filed a regular suit agamnst the defendants, as
-executors de son fort, to recover possession of the testator’s property.
‘The defendants agun set up the will and claimed to beLlnzesEed

< oo T . . Th e e 1113 shne

not a judgment such as was contemplated in tius section. The only
kind of negative judgment which was contemplated was that which
expressly took away from a person the legal character which had
up to that time subsisted 2 The defendant as widow had applied
for letters-of-admusstration to the estate of B Her status had
been dened, and the question had been fought out at length 1n the
proceedings under the Probate and Admimistration Act  In a suit
brought agatnst her for the estate on the ground that she was not 2
widow and had no nght to mhent from B, st was held that the

uestion of the defendant’s status conld be fought out again, and that
this section had no application.?

1 Ram WNarain v, Durga Dat, N 1021, Magbul Shah Akmad ~v.
{1912) P. R No 355 0f 1912 Mukammad Armal, (1917) P R No.

2 Kalyanchand Lalchand v Sitabas, 49 of 1918.
{1913} 38 Bom 3009, 36 Bom L R. 3 Mi Ngwe Zan v. My Shee Tatk,

5, F. B, Sce Lalit AJokam Das v. {tg10)1 U.B R (1910-13) 61
Radkaraman Saka, {tyn}15C W
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Judgment based on a compromise,—A previous judgment
passed on a compromise is not a judgment in rem Within the meaning
of this section and is therefore no bar to a subsequent suit.t

42. Judgments, orders or decrees other than
Relevancy and those mentioned in section 41 are
Sents, ordorso; Televant if they relate to matters of
decrees, other g public nature relevant to the enquiry;
than those men- .
fened o sec. but such judgments, orders or decrees
tion 41 are not conclusive proof of that which
they state.

tustration

A sues B for trespass on hisland B alleges the existence of a public
nght of way over the land, which A denies.

The existence of a decree in favour of the defendant, in a swmt by A
against € for a trespass on the same Jand, 1n which C alleged the exstence
of the same r1ght of wav, 15 relevant, but 1t is not conclusive proof that the right
of way exists

COMMENT.

Under this section yudgments relating to matters of a public
nature are declared relevant, whether between the same parties or
it R P T s Il P -5 one shal

' ) * party or

R . i . verdicts,

judgments, and other adjudications upon subjects of a public nature,
such as customs, prescriptions, tolls, boundaries between parishes,
counties, or manors, rights of ferry, liabilities to repair roads, or
sea-walls, moduses, and the like. In all cases of this nature, as
evidence of reputation will be ad ible, adjudicati hich for
this purpose are regarded as a species of reputation—will also be
received, and this, too, whether the parties in the second suit bz
those who litigated the first, or be utter strangers. The effect, how-
ever, of the adjudication, When admitted, will so far vary, that, if
the parties be the same in both suits, they will be bound by the
previous judgment; but 1f the litigantsin the second suit be strangers
to the parties in the first, the judgment, though admissible, will
not be conclusive.2 Under this section the decrees of competent
Courts are good evidence in matters of public interest, such as the
existence of a custom of succession in a_particular community,? or
of a custom under which a tenure is held,¢ A judgment in a crimi-

t Rahmat Al Khan (Pir) v. 3 Bai Baiys v. Bas Santok, (1894) 20

Iussammat  Bubw  Zuhra, (1911) Bom.s3.

P.R No. 14 of 1912. 4 Dalghsk v, Gusuffer IHassavr,
2 Taylor, 1tth Edn,, s, 1683, p (1896) 13 Cal. 427.

T4
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nal case 1s not a matter of a public nature and is not admissible in
evidence in civil proceedings under this section.! .

Section 40 admits as evidence all judgments inter partes which
would operate as res judicala 1n a second suit  Section 41 admits
judgments in rem as evidence 1n all subsequent suits where the
existence of the right is mn 1ssue, whether between the same partzes
or not. And this section admnts all judgments not as res yudscata,
but as evidence, although they may not be between the same part-
jes, provided they relate to matters of a public nature relevant to
the enqury.?

Whether judgments, orders or decrees, of a Court are trans-
actions within the meaning of s. 13 has been much disputed. This
section suggests that they are not, otherwise it would be useless to
say that they are admissible 1f of a ¢ public nature ’ when s, 13 makes
them admussible without that quabfication.

43. Judgments, orders or decrees, other than
ete J‘;‘t‘g:!?;::n those mentioned in sections 40, 41 and
fhose mentioned 42, are lTelevant, unless the existence of
1 sections 4 to - such judgment, order or decree is a fact
Sente " ™ in issue, or is relevant under some other
provision of this Act.!

ilustrations
(4) A and B separately sue C for a lbel which reflects upon each of
them C in each case says that the matter alleged to be hibellous is true, and
the circumstances are such that it 1s probably true in each case, or in neither,
A obtains a decree against C for damages on the ground that C failed to
make out his The fact 15 as between B and C.

{¢) A prosecutes B for adultery with C, A’s wife

B denies that € 13 A’s wife, but the Court convicts B of adultery

Afterwards, C 15 prosecuted for bigamy 1n marrying B dunng A’s Lfetime.
€ says that she never was A's wife.

The judgment agunst B s irrelevant as against Co

(c}) A prosecutes B for stealing a cow from hum. B 1s convicted,

A afterwards sues C for the cow, which B had sold to him before his
conviction  As between A and C, the judgment agunst B is wrelevant,

\d) A has obtained a decree for the possesson of land aganst B C, B'sson,
murders A 1n consequence

The custence of the judgment 15 relevant, as showing motive for a
crime

(e) A s charged with theft and with having been previously conwicted of
theft  The previous conviction is relevant as a fact 1n issue,

() A tried for the murder of B The fact that B prosecuted A for hibel

\ Hishen Das v Ram Labhaya, 2 Guygu Lall v, Fattck Lall, (188c)
(1915) P. R. No 100 of 1915 6 Cal, 171, F. B. -

s

¢



132 THE LAW OF EVIDENCE. {cunar. 1.

and that A was convicted and sentenced 1s relevant under section 8 as showing
the motive for the fact in issue.

COMMENT.

This section expressly contemplates cases in which judgments
could be admisstble under other sections of the Act, which are not
admussible under s 4o, 41 or 42. The cases contemplated by this
section are those where 2 judgment is used not as res judicata, or as
evidence more or less binding upon an opponent by reason of the
adjudication which 1t contamns, But the cases referred to in this
section are such as the section 1tself illustrates, viz,, when the fact
of any particular judgment having been given is a matter to be
proved 1n the case. As for instance, if A sued B for slander, in
saying that he had been convicted of forgery, and B justified upon
- Troeroomoon o , the conviction of A

3 like any other fact

. . A had been actually

guilty of the forgery or not  This would be one of the many cases
alluded to in this section.?

This section declares that judgments, orders and decrees, other
than those mentioned 1n ss 40, 41 and 42, are of themselves irrele-
vant, that 1s, 1n the sense that they can have any such effect or
operation as mentioned 1n those recited sections, gua-judgments.
orders and decrees, but 1t must not be taken to make them abso-
lutely 1nadmussible when they are the best evidence of something
that may be proved alinunde.?

To have the effect of res judicata, a judgment inter partes alone
can be admitted in evidence, but for other purposes where judg-
ments are sought to be used to show the conduct of the parties, 0T
show particular instances of the exercise of a right, or admjssxans
made by ancestors, or how the property was dealt with previously,
they may be used under s. I or I3 as exceptions recogmized qndef
this section, as relevant evidence. Except where they are judg-
ments % vem, or where they relate to public matters, judgments not
inter partes have been always held to be not res judicata, but they
cannot be wholly excluded for other purposesin so far as they explain
the nature of possession, or throw hght on the motives or conduct
of parties or identify property.?

Judgments admissible only under this section and s 13 must
be restricted to proving the transaction or the instance meant by the
section.t

Admissibility of judgments in civil and criminal matters.—
A iudgmentlin a criminal case cannot be received in 2 civil action

1 Gujju Lall v. Fatteh Lall, {1880) 2 The Collector of Gorakhpur V.
6 Cal, 171, 102, ¥. B Sec The Secre-  Palakdhars Singh, (1880) 12 All 1, ¥ B.
tary of Stats for India v, Syed Akmad 3 Lakshman v. Amril, (1900
Dadsha, (1921) 44 Mad 778, F. D Bom. 501, 508, 599
Indar Singk v, Fateh Singh, {1920) 4 Makamad v. Husan, (1au6) &

Lah, seo Bom L R.65; 31 lom 143 .
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to establish the truth of the facts upon which it 1s rendered, and a
judgment 1n a civil action cannot be given in evidence for such a
purpose in a criminal prosecution.!

1. €Or is relevant under some other provisions of this Act.’—
These words clearly show that there are other provisions in this Act,
under which judgments not infer partes are relevant ; for instance,
under ss. 8, I1, 13, 14 and s. 54, explanation (2), judgments not
inter partes are relevant 2 Illustratrons (), (¢) and (f) explain the
meaning of the last words of this section and are examples of
judgments being relevant otherwise than under ss. 40, 41 and 42.

CASE.
In deading a suit for dama,

ansing from 2 malicions prose-
SV YO AT PP UONI P

CutiOD‘the TeeAmn & 4t J po wse Jnma i
given befo b

evidenceir "

M e e e . “ .

that 1t was not permussible to the Jﬁdge to utilize the judgment of
the Magistrate in the way he did ; and that this section and s. 13
or s, 11 did not apply to the case?

44. Any party to a suit or other procecding may

Fraud or col shqw that any judgment, order or decree

lusion nobtam-  which is relevant under section 40, 4

?253&‘;523‘2&:2 or 4z, and which has been proved by

Court, may be the adverse party,! was delivered by a

proved Court not competent to deliver it,* or was
obtained by fraud or collusion.®

COMMENT.,

This section provides that a party to a smt or other proceed-
ing may show that a judgment, order, or decree, which 1s relevant
under s. 40, that is, which would, as a yudgment snfer paries, operate
as res judicata, or which 1s relevant under s. 41, that 15, which 15
evidence as judgment s rem, or which 1s relevant under s. 42, thatis,
which 1s evidence as judgment relating to a public matter, and
which 1s proved by the adverse party, was passed by a Court which
had no junsdiction to pass it or was obtamned by fraud or collustont-
It is not necessary for the party against whom such judgment, order
or decree 1s sought to be used to bring a separate suit to have it set
aside, but 1t 1s open to such party in the same st in which such

U Ray Kwnars Deby v Rama (1805} P. R,No 7of 1595 (Cr.).
Sundars” Debr, {1896) 23 Cal 670, 3 Gulabchand v. Chumlal, (1907}
r;"“;: Ram Lal v Tula Ram, (1581} 4 9 Bom. L. R 1134

. Q7

4 Rapb Panda v. Lakkan Sendls
T Sec Thaur v Queen-Twpress,  Mahapa'ra, (1800 25 Cal 11, 20

/
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judgment, order or decree1s sought to be used against him, to show,
if such be the case, that the judgment, order or decree relied
upon by the other side was delivered by a Court not competent to
deliver it, or was obtained by fraud or collusion.! .

Thissectionlays down not only a rule of law relating toevidence,
but also a rule of procedure, There are many sections of this Act,
such as ss. 66-73, 130, 135, 136 and 150, which relate more or less to
matters of procedure

The right of  party to set aside by a suit a judgment or decree
on tl;e ground of fraud, exists independently of the provisions of this
Act!

English law.—In England a party to a swit would not be alloned
to defeat a judgment by showing that, 1n obtaining it, he had practis-
ed an 1mposition upon the Court. Under this Act, however, there
1s no such restriction,  This section permits any party to a suit or
other proceeding to show that a judgment was obtained by fraud
or collusion. The words ** any party to a st or other proceeding ™
gret\vxq: enough to include both innocent and gwlty party to the

rst suit.

1. ¢ Which has been proved by the adverse party.’—The judgment
or decree which the section allows a party to impeach on the ground
of fraud must be one which has been proved by the adverse party.

2. ¢ Delivered by a Court not competent to deliver it.’—Every
species of judgment will be rendered 1nadmissible in evidence on
proof given that the Court which pronounced it had no jurisdiction.

The *competency” of a Court and jts * jurisdiction’’ are
synonymous terms. They mean the right of 2 Court to adjudicate
m a gtven matter. They do not mean, in a case where that right
exists, the coming to a correct conclusion upon any question of law
or fact arising 1n that matter,? The words * not competent ** refer
to a Court acting without jurisdiction.d  Either party or a stranger
against whom a previous judgment is used in a subsequent suit may
impeach it on the ground of want of jurisdiction.

3. ‘Obtained by fraud or ’*2_‘Fraud’ 1s an extremely
collateral act which vitiates the most solemn proceedings of
Courts of justice. The term ‘fraud’ 15 defined 1n s. 17 of the
Indian Contract Act. There must be actual or positive fraud, that
is, therq must be an intention to cheat or deceive another person to
his injury.

'éolfusion' means a deceitful agreement or compact between two
or more persons to some act in order to prejudice a third person, or

1 Banss Lal v Dhapo, (1903) 24 pathy, (1896) 21 Bom. zo5
\ll 242, Rapb Pandav, Lakhan Sendh 4 Kethlamma v, Kelappan, (1857)

Makapatra, {1899} 27 Cal 11. 12 Mad. 228

2 Venkalappa Narck v. Subba s Meadows v Duchess of Kengston,
Naich, {1005) 29 Mad, 170 {1775) 2 Amb 756,

3 Sardarmal v, Aranvayal Sabha~

3
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for some improper purpose It may be of two kinds: (1) when the
facts put forward as the foundation of the judgment of the Court do
7ot exist ; (2) when they exist, but have been corruptly preconcerted
for the express purpose of obtaining the judgment.!

A judgment or decree obtamned by fraud upon a Court binds
not such Court nor any other, and 1fs nullity upon this ground,
though 1t has not been set aside or reversed, may be alleged 1n
a collateral proceeding? In applymng this rule 1t matters not
whether the impeached judgment has been pronounced by an in-
ferior tribunal or by the highest Court of Judicature 1n the realm ;
in all cases 1t 15 alike competent for every Court, whether supertor
or infenor, to treat as a nullity any judgment which can be clearly
shown to have been obtained by mamfest frand,? A Court of inferior
jurisdiction 15 competent to declare a decree of a superior Court to
be a nullity on the ground of fraud, 1f otherwise 1t has junsdiction
to entertain the smt.4

It is always competent to any Court to vacate any judgment
or order if it be proved that such Judgment or order was obtained
by mamfest fraud$

Whether patties to a suit may set up their own fraud has not
been definitely decided.

In Mahomed Golab v Makomed Sulliman® Petheram C ).
observed -—* The principle upon which these decisions rest 15 that
where a decree has Leen obtained by fraud practised upon the other
side by wiich he was prevented from placing hus case before the
tribunal which was -alled upon te adjudicate upon 1t 1n the way
most to hus advantage, the decree 1s not binding upon him, and that
the decree may be set aside by a Court of justice on a separate
sutt and not only by an application made 1n the suit in which the
decree was passed to the Court by which 1t was passed, but I am
not aware that 1t has ever been suggested 1n any decided case ; and
in my opinion it 1s not the law that because a person against whom
a decree has been passed alleges that 1t 1s wrong and that it was
obtamed by perjury commtted by, or at the instance of, the other
party, which 1s of course fraud of the worst kind, that he can obtamn
a re-heanng of the questionsin dispute 1n a fresh action by merely
changing the tormn which he places 1t before the Court, and allegang
tn hus plaint that the first decree was obtained by the perjury of the
person in whose favour 1t was given  To so hold would be to allow
defeated itigants to avoid the operation, not only of the law which
rcglllxlates appeals, but also of that which relates to res yudicata as

well ™

. A distinction exists between those cases m which the fraud
is only attempted but not carried into effect and those in whick it

! Wharton 4 Sarthakram Mawuy v. Nundo Ram
2 The Queen s Saddiers' Campany,  Maw, (1906} 11 C. W, N 579

(t863) 1o H L C 404, 431 S Parawgpe v. Kanade, (1852) 6’
3 Nistanimy Dasss v Nundo Lal Bom 148,y s

S0
Bete, (1590) 16 Cal s 6 {1894) 21 Cal 612, 610, <
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has actually been carried into effect. In the former case a party
attempting to commit fraud 1snot precluded from maintaining an
action to set aside the fraudulent transaction ; but in the latter case
he s not allowed to take advantage of his own wrong and s precluded
from mamtaiming an action to set aside the frandulent transaction
actually carried into effect !

ASE.

In a swit brought by A aganst B for possession of a tank, the
plantiff put 1n a decree based on a compromise in a previous st
tetween him and the defendant, to prove his nght to possession
“The defence was that the decree was a fraudulent one. It was held
that under this section the defendant could show that the decree
was obtamed by fraud 2

OPINIONS OF THIRD PERSONS, WHEN RELEVANT.

45. When the Court has to form an opinion upon

opmons o point of foreign law, or of science, or

experts, art, or as to identity of handwriting

or finger impressions, the opinions upon

that point of persons specially skilled in such foreign

‘Jaw, science or art, or in questions as to identity of

handwriting or finger impressions are relevant facts.
Such persons are called experts.
THustrations,

(a) The question 15, whether the death of A was caused by poisen.

The opimon of experts as to the symptoms produced by the poison by
Wwich A 15 supposed to have died, are relevant.

(6) The question is, whether A, at the time of domng a certan act, Was,

by reason of unsoundness of mind, incapable of knowing the nature of the act,
«or that he was doing what was elther wrong or contrary to law.
The opinions of experts upon the question whether the symptoms
bited by A show Iness of mind, and whether such
unsoundpess of mind usually renders persons incapable of knowing the nature
«of the acts which they do, or of knowing that what they do 1v cither wrong or
~contrary to law, are relevant.

(6) The question is, whether a certain document was wntten by A
Anather document is produced which is proved or admitted to have been
written by A,

The opinions of experts on the question whether the two documents were
written by the same person or by different persons, are relevant.

1 See Goberdhan Simgh v. Ruu v, Narsapa, (1898) 23 Hom. 400%
Ray, (1896) 23 Cal, 962 ; Banka Behary Sham Lall Mitra v, Amarendro Nath
Duss v, Raj Kumkr Dass, (18gg) 27 Rose, (1895) 23 Cal 460,
<Cal.231; Govinda Kuar v, Lala Kishun 2 ‘Rafid’ Panda v. Lakkan Sendh
Lrro0sad, (1900} 29 (V 370 Honapa Makapatra, (1899) 27 Cal 11,
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COMMENT,

Thas section 1s an exception to the rule as regards the cxclu-

sion of opimion evidence.

1t is ** a general rule, that the opinion of witnesses possessing

peculiar skill 1s admussible, whenever the subject-matter of inquiry
1s such that inexpertenced persons are unlikely to prove carable of
forming a correct judgment upon 1t without such assistance;
in other words, when 1t so far partakes of the character of a science
or art, as to require a course of previous habit or study, in order to
obtam a competent knowledge of ‘its nature.”! The opinions of
skilled witnesses cannot be received on a subject which does not
require any peculiar habits or course of study 1n order to qualify a
man to understand it.2

All persons who practised a busmess or profession which requires
them to possess a certain knowledge of the matter in hand are
experts, so far as expertness 1s requred It s the duty of the Judge
to decide whether the skill of any person in the matter on which
evidence of his opimion 1s offered 1s sufficient to entitle him to be
considered as an expert. The Court 1s bound to defer to the opimion
of an expert where skill and experience alone render a person a
competent judge. In the case of an expert witness there exists the
tendency to support the view which s favourable to the side which
cmploys him so that 1t 15 difficult to get from him an independent
opinion.

‘Where experts are called to pronounce their oprnions on screntific
questions, they may refresh their memory by referringto professional
treatises.

It 15 necessary for the adnussion of the evidence of a hand-
wnting expert, that the wnting with which the comparison 1s made
should be admitted or proved beyond doubt to be that of the person
alleged, and that the companson made should be made in the
open Court 1n the presence of such person 3

If the cross-examimng counsel, after putting a paper into the
hands of a witness, merely asks him some question as to 1ts general
nature or identity, his adversary will hase no right to see the docu-
ment, but 1f the paper be used for the purpose of refreshing the
memory of the witness, or if any question be put respecting 1ts
contents or as to the handwnting 1n which 1t 1s wnitten, a sight of
1t may then be demanded by the opposite counsel 4

46. Tacts, not otherwise relevant, are relevant
oponcts beanng if they support or are inconsistent with
of um‘l, the opinions of experts, when such
opintons are relesont,

1 Taylor, f1th I'dn, ~ 1415 p. peror (1912} 39 Cal boG.

970. 4 Per Woodroffe, J., in Jaraz
T Ibid,s 1419, p 970 Kumary Dissi v Bussessur Dutt, (1911}
3 Suresh Chandra Samval v Im-  3aCal 24s.

) /
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Iltustrations.

(a) The question 15, whether A was poisoned by a certamn poison

The fact that other persons, who were poisoned by that poison, exhibited
certain symptoms which experts affirm or deny to be the symptoms of that
poison, is relevant

{b) The question 1s, whether an obstruction to a harbour is cansed by a
certaim sea-wall.

The fact that other harbours similarly situated in other respects, but
where there were no such sea-walls, began to be obstructed at about the same
time, 1s relevant

COMMENT. .

An exception to the general rule, which lays down that evidence
of collateral facts cannot be received, arises ‘“ where the question 1s
a maller of science, and where the facts proved, though not directly
in issue, tend to 1llustrate the opinions of scientific witnesses.
Thus, wherg the pomnt in dispute was, whether a sea-wall had caused
the choking up of a harbour, and engineers were called to give their
optmions as to the effect of the wall, proof that other harbours on
the same coast, where there were no embankments, had begun to be |
choked about thesame timeasthe harbour in question, was admitted,
as such ewidence served to elucidate the reasonmg of the skilled
witnesses.!

47. When the Court has to form an opinion as to

Opimon asto  the person by whom any document was
bandwniting written or signed, the opinion of any
whearelevant. . person acquainted with the handwriting
of the person by whom it is supposed to be written
or signed that it was or was not written or signed
by that person, is a relevant fact.

Explanation.—A person is said to be acquainted
with the handwriting of another person when he has
seen that person write, or when he has received
documents purporting to be written by that person in
answer to documents written by himself or under his
authority and addressed to that person, or when, in
the ordinary course of business, documents purporting
to be written by that person have been habitually
submitted to him.

Ilustration,
The question Is, whether a given letter is in the handwriting of A, 3
merchant fo London.

1 Taylor.\‘uih L'dn., 5. 337, Ps 247 5 Folkes v. Chadd, (1782) 3 Doug. 157.
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B 15 2 merchant 1n Calcutta, who has written letters addressed to A and
recetved letters purporting to be wntten by lum, Cis B's clerk, whose duty
it was to examne and file B’s correspondence D 1s B's broker, to whom
B habitually submitted the letters purporting to be wrtten by A for the
purpose of advising with him thereon

‘The opimons of B, C and D on the question whether the letter 1s1a the
handwriting of A are relevant, though neither B, C nor I ever saw A write.

COMMENT.

Thissectionindicates one of the methods of proving handwniting.
The handwniting of a person may be provedn the following ways .—

(1} By the evidence of the writer hrmself

(2) By the evidence of a person who has seen the person, whose
handwniting 1s 1n question, wnte ?

(3} By the evidence of a person acquarnted with such hand-
writing erther by receiving letters purporting to be written by the
person 1n answer to documents written by the witness or under his
authonty and addressed to that person or when, in the ordinary
course of business, documents purporting to be written by that person
‘have been habitually submitted to him

(4) By theevidence of an expert 1n companng the handwnting.

(5) By the Court comparing the document mn question with
any others proved to the satisfaction of the Court to be genuine.

(6} The Court may also direct any person present in Court
to write any words o1 figures for the purpose of enabling the Court
to compare the words or figures so wntten with any words alleged
to have been written by such person

A witness need not state in the first instance how he knm\s the
handwnting, since it 1s the dut "'
cross-examination the sources
with the testimony as it star
presiding Judge and often may be desirable to permut “the opposing
advocate to intervene and cross-examine so that the Court may at
that stage be in a position to come to a definite conclusion on
adequate matenals as to the proof of the handwnting.?

1. *Habitually.’—This word means ‘usually’ ‘generally’ or
‘according to custom ' It does not refer to the frequency of the
occastons but rather to the avarability of the practice A record-
keeper, who 1n the course of hus official duty has to file papers sent to
him, 1s competent to testify to the handwnting of a person whose
papers are so filed, though the aumber of such papers may not be
numencally great 3

1 In the matler of o First Grade 3 Emperor v. Ponde (No 2}, (1925)
ledn,(lqu) P R No 18 of 1915 27 Bom L R 1031; 8 Bom Cr. C.
Skankar v Ramy, (t003) s Bom, 75
L. R 603, 28 Bom 58 <

s
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48. 'When the Court has to form an opinion as to
opmonas to the existence of any general custom'
e OF right, the opinions, as to the existence
relevant. of such custom or right, of persons
who would be likely to know of its existence if it
existed, are relevant.

Explanation.—The expression ‘‘ general custom
or right’ includes customs or rights common to any
<onsiderable class of persons.

Tilustratron,
The mght of the villagers of a particular village to use the water of a
particular well i3 a general night within the meaning of this section.

COMMENT,

Under this section opinions of person who are in a position to
know of the existence of a custom or usage in their Jocality are ad-
missible, For example, a person, who had been in the hahit of
wnting out deeds of sale ,or one who had been seemg transfers
frequentl]
whether
the opim

This section deals with oral evidence given in Court by the
person expressing the opinion, Section 13 applies to all rights
and customs, public or private, and refers to specified facts which
may be given in evidence. Under s. 32, cl. (4), opmion as to
public right or custom of a person, who is dead or who has become
incapable of giving evidence, or whose at(endancc cannot be procured
without unr ble delay or exp L is

1. ¢ Custom.’—* Custom’ should be distingmished from ‘usage.’
“Usage'1s a fact and ‘custom *1s a law. There can be usage without
custom, but not custom without nsage. ‘ Usage’ 1s inductive based
ontheconsent of personsinalocality. ‘ Custom ’is deductive making
established local usage a law.2

Mere opinion evidence 1s entitled to no weight in matters of.
custom, and the custom must be proved by specific instances ®

A custom to be good must be definite.t

Ex —The ] ion indicates that private rights
are excluded from the opemuon of the section  Such rights must
be proved by facts The word ’general® is an equivalent of the

term ‘ publc.’ .
1 Sarlytullah Sarkarv. Pran Nath  Bom 34
Nandi, (1£63) 26 Cal 184 4 Lackman Rai v, Akbar Khan,

2 Wharton (1877) 1 AlL ¢30.
3 Rakimatbar v. Husbas, (1877) 3
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upaioRss 49, When the Court has to form an

etc., When rele- ini —
Ny opinion as to

the usages and tenets of any body of men or family,

the constitution and government of any religious
or charitable foundation, or

the meaning of words or terms used n particular
districts or by particular classes of people,

the opintons of persons having special means of
knowledge thereon, are relevant facts.

COMMENT,
Under this section usages of trade and other professions are
adnussible. The opinions of persons expentenced therein are admus-
1ble.
bt There are vanious religious sects in Indja, and the opinion of
persons well-versed 1n their constitution and tenets will be admus-
Slbleiivxdence relating to words that are technical will also be
admisstble under this section.
Ths section must be read with s. 51,
50. When the Court has to form an opmion as to
Opinononre.  the relationship of one person to another,
lationship when  the opinien, expressed by conduct, as
relevant to the existence of such relationship,
of any person who, as a member of the family or other-
wise, has special means of knowledge on the subject,
is a relevant fact :

Provided that such opinton shall not be sufficient
to prove a marriage in proceedings under the Indian
Duvorce Act, or in prosecuticns under section 494, 495,
497, or 498 of the Indian Penal Code.

Hius*rations
(a) The question 15, whetber A and B were mamed. The fact that
they were usually recerved and treated by their fnends as husband and wife
19 relevant,
{5) The question 13, whether A was the legitimate son of B The fact that
A was always treated as such by members of the family, is relevant,
COMMENT,

On a question of pedigree family conduct is admissible to
prove relationstup, and the treatment of {nends and neightours
may be recaived as presumptive proof of mamage. The opinion
on behalf of a family regarding relationship may be inferred from

.
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the family conduct, e.g., distribution of family property; tacit
recogmtion of relations.

Proviso.—The proviso indicates that opimon onrelationship
cannot be sufficient to prove a marniage in proceedings under the
Indian Divorce Act, or 1n prosecutions for bigamy, adultery, and
enticing of marnied women. The fact of the marriage must be
stnctly proved in the regular way.!

51. Whenever the opinion of any living person
‘,pﬁizﬁ"dswh:: is relevant, the grounds on which such
relevant opinion is based are also relevant.

Ilustration

An expert may give an account of experiments performed by him for the

purpose of forming his opmion
COMMENT.

Where the opmion of an expert 1s receivable, the grounds
of reasoning upon which such oprnion 1s based may also be inquired
nto. Opinion 1s no evidence, without assigning the reason of such
opimon  The correctness of the opimon can better be estimated
in many instances when the reasons npon which 1t is based are
known If the reasons are frivolous or inconclusive, the opinions
of the witnesses are worth nothing.

CHARACTER WHEN RELEVANT,
52. In civil cases the fact that the character of
In cvil cases ARy person concerned is such as to render
character  to  probable or improbable any conduct

prove conduct . . Y
imputed nrele-  1Mputed to him is irrelevant, except

vant. X in so far as such character appears from
facts otherwise relevant. .
COMMENT.

The evidence of character relates either (a) to character of
witnesses, or (8) to character of parties. Character of 2 witness
affects his credit angd is always material as it helps the Court to
come to the conclusion whether his evidence shoiild be treated as
trustworthy. Questions touching the character of a witness are
allowed to be put to a witness who comes to give evidence 1n
a caseé.

In respect of the character of a party, t ! distinction~

must be drawn, namely, between the cases wh 2 character
s i o e g o e
' sinarc.
' aofw
U Empress v, Piambur  Stmgh,  Faileh Mukams ¢ P.R
(1879) 5 Cal. 306, . B; Wadhawa v. of (3] .
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that general character 1s, oris not. But, when the general character
is not 1n sssue but 1s tendered 1n support of some other 1ssue, 1t 1s,
as a general rule, excluded. So 1n civil proceedings evidence of
character to prove conduct 1mputed 1s declared by the Act to be
bus L . B < Ry .

but the fact that he has a bad character is, except 1n certain specified
cases, Irrelevant (ss. 53 and 54) !
he general exclusion of character evidence 1s based on grounds
of public pohicy and fairmess, since 1ts admission would surprise
and prejudice the parties by raking up the whole of their careers,
which they could not posstbly come 1nto Court prepared to defend.®
The busipess of the Court 1s to try the case, and not the man, and
a very bad man may have a very nighteous cause.® “ The rejection
of evidence on the ground of remoteness, or want of reasonable
connection between the principal and evidentiary facts, has been
shown, . . . to be a branch of that fundamental pnineiple of our
law which requires the best evidence to be adduced,”™
Scope.—This section excludes evidence of character from being
given only for the purpose of rendering probable or 1mprobable any
conduct imputed to the party But, when the facts which are
relevant otherwise than for the purpose of showing character are
proved, and those facts raise inferences concerning the character
of a party to the swit, such facts become relevant not only to prove
the facts for which they were directly tendered, but alse for the
purpose of showing the character of the party concerned In such
a case 1t 1s open to the Court to form its own conclusion as to the
character of the party, and as to the effect of such character on the
conduct 1mputed to the party.s
Character~—The word ‘character’ occurnng in this section
and ss 53 and 54 has been defined in the explanation to s. 55.
In  cnmmnal §3. In criminal proceedings the fact
o Chmas that the person accused is of a good
relevant, character is relevant.

COMMENT.

The pnnaple upon which good character may be proved 1s
that it affords 2 presumption against the commssion of cnme  This
presumption anses from the improbabiity, as a general rule as
proved by common observation and expertence, that a man who
has uniformly pursued an honest and upnght course of conduct
will depart from 3t and do an act so inconsistent with it. Such a
person may be overcome by temptation and fall into crime, and

t Woodsofie and Ameer Al's ) Wigmore, 135,
vaidence, 8th Edn., p 450. 4 Best, 12th Edn.

.0 %255, P 2340
The Queen v Kowton, {1565) 34 s Norton, 230,
L. J. (M. C) 570
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cases of that crime often occur ; but they are exceptions. The rule
1s otherwise ; the influence of this presumption from character will
necessanly vary according to the circumstances of different cases.?

““Though general evidence of bad character,” says Sir
J. Stephen, “‘1s not adrmitted against the prisoner, general evidence
of good character 15 always admutted in his favour, This would,
no doubt, be an inconsistency justifiable, or, at least, intelligible,
on the ground of the humamty of English law, if such evidence
were not often of great importance as tending to explain conduct.
Aloses his watch ; B is found 1n possession of 1t next day, and says
he foundit, and was keeping it for the owner. If Aand Bare strang-
ers, and 1f B can call no one to speak to his character, this is very
poor excuse ; but 1f B is a friend of A’s, and of the same position o
lLife, and 1if he calls many respectable people, who have known him
from childhood, and say he is a perfectly honest man, the story
becomeshighly probable. If thesame thinghappenedtoathorough-
ly respectable, well-established inhabitant of the town, say, for
instance, to the Rector of the parish, being a man of first-rate
character and large fortune, no one would think twice of it. These
tllustrations give the true theory of evidence of character. Judges
frequently tell to juries that evidence of character cannot be of use
where the case 1s clearly proved, except 1n mitigation (or, possibly,
aggravation) of pumshment ; but that, if they have any doubt,
cvidence of character 1s highly important. This always seems
to me to be equivalent to saying ‘i you think the pnsoner gwilty,
say s0; and 1f you think you ought to acquit him independently
of the evidence of character, acqut him rather the more readily
because of it.” Ewvidence of character would thus be superfluous
mn every case. The true distinction 1s, that evidence of character
may explain conduct, but cannot alter facts.”*?

54. In criminal proccedings the fact that the
(Previous bad - accused person has a bad character
v fexcert is irrclevant, unless evidence has been
in reply. given that he has a good character,

in which case it becomes relevant.

Explanation 1.—This section docs not apply to
cases in which the bad character of any person is itself
a fact in issuc.

Explanation 2.—A previous conviction is relevant
as evidence of bad character.

COMMENT.
Evidence of the bad character of an accused person (of whose
good character evidence has not been given) is not relevant under
v Wizmore, f13. law of England, pp 311, 3t2.
General View  of the Crimlnal
A

\
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this section for the purpose of raising a general inference that the
accused 1s likely to have committed the offence charged. Such
evidence is irrelevant and cannot be legally admitied 1n evidence
whether elicited by the prosecution or by the defence.! A man's
guilt 15 to be established by proof of the facts alleged and not by
proof of his character; such evidence might create prejudice but
not lead a step towards substantiation of gwlt.?

Where the accused has attempted to show his good character
1n his own aid under the preceding section, the prosecution may
1n rebuttal offer evidence of his bad character. The accused by
going 1nto s own character gives a challenge to the prosecutron.
The prosecution, therefore, 1s at liberty to refute his claim that he
has a good character, otherwise the Court would be misled

Explanation 1.—Where the bad character of any person is
itself a fact 1n 1ssue, then the principle of this sectron does not apply.
See section 110 (f) of the Criminal Procedure Code.

Explanation 2.—A previous conviction 1s not admissible in
evidence against the accused, except where he 1s hable to enhanced
pumishment under s 75 of the Penal Code on account of previous
conviction or unless evidence of good character be given, m which
case the fact that the accused has been previously convicted of an
offence 1s admissible as evidence of bad character ®

A previous conviction may also be relevant under s 8 as
showing motive. It may also become relevant within the

meamng of s 14, explanation 2, when the existence of any state
of mind, or body, or bodily feeling, 1s 1n 1ssue or relevant 4 It may
also be relevant under s. 43 Seellustration (e).

55. In civil cases the fact that the character of

Character as @MY Personm is such as to affect the amount
attectingdamag-  of damages which he ought to receive,
- is relevant.

Explanation.—1In scctions 52, 53, 54 and 55, the
word “ character” includes both reputaticn and
disprsition ; but, except as provided in secticn 354,
cvidence may be given only of general reputation and
gereral dispesition, and net of particular acts by which
reputation or disposition were shown,

COMMENT.

In civil cases good character, being presumed, may not te

proved 1n aggravation of damages, but bad character is “admissi-

1M Mywm v King-Emperor, 3 Emperor v, Duming, {1907) 5
(1909) 5 L' B R 4; Emperor v Bom L.R.1034, Teka dhirv Kirge
Gangaram, (1920) 22 Bom L R 1274. Emperor. (19201 s P. L 1.706.

2 Amnita Lal Hara v. Lmperor, 4 Empercy v. Alloomiza, (1903} «
{191%) 42 Cal, 057 Bom L. R, 8o05; 25 Bom. 129
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cases of that crime often occur ; but they are exceptions. The rule
1s otherwise ; the influence of this presumption from character will
necessanly vary according to the circumstances of different cases.?
“* Though general evidence of bad character,” says Sir
J. Stephen, ““1s not admitted against the prisoner, general evidence
of good character 1s always admtted n his favour. This would,
no doubt, be an inconsistency justifiable, or, at least, intelligible,
on the ground of the humanity of English law, if such evidence
were not often of great importance as tending to explain conduct.
A loses his watch , B 1s found in possession of 1t next day, and says
T T N * e 1f A and B are strang-
b haracter, this is very
. ' . the same position in
life, and if he calls many respectable people, who have known him
from childhood, and say he 1s a perfectly honest man, the story
becomeshighly probable, If thesamething happenedtoa thorough-
ly respectable, well-established inbabitant of the town, say, for
tnstance, to the Rector of the parish, being a man of first-rate
character and large fortune, no one would think twice of it. These
lustrations give the true theory of evidence of character. Judges
{requently tell to juries that evidence of character cannot be of use
where the case 1s clearly proved, except 1 mitigation {or, possibly,
aggravation) of pumshment, but that, if they have any doubt,
evidence of character s highly important. This always seems
to me to be equivalent to saying ‘if you think the prisoner guilty,
say s0; and if you think you ought to acquit him independently
of the evidence of character, acquit him rather the more readily
because of 1t.’ Evidence of character would thus be superfluous
1 every case. The true distinction 1s, that evidence of character
may explain conduct, but cannot alter facts.”?

54. In criminal proceedings the fact that the

Previous bad  accused person has a bad character
T excery s irrclevant, unless evidence has been
mn feply given that he has a good character,
in which case it becomes relevant.

Explanation 1.—This scction does not apply to
cases in which the bad character of any person is itself
a fact in issue.

Explanation 2.—A previous conviction is relevant
as evidence of bad character.

COMMENT,
Evidence of the bad character of an accused person (of whose
rood character evidence has not been given) is not relevant under

1 Wizmore, i3 Law of England, 31z
General Vied' of the Criminal gland. PP 3
AY
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this section for the purpose of raising a general inference that the
accused 15 likely {0 have commtted the offence charged. Such
evidence is irrelevant and cannot be legally admitted 1n evidence
whether elicited by the prosecution or by the defence’ A man’s
guilt is to be established by proof of the facts alleged 2nd not by
proof of his character; such evidence might create prejudice but
not lead a step towards substantiation of guilt,?

Where the accused has attempted to show his good character
1n his own aid under the preceding section, the prosecution may
1 rebuttal offer evidence of his bad character The accused by
going nto his own character gives a challenge to the prosecution.
The prosecution, therefore, is at liberty to refute lus claim that he
has a good character, otherwise the Court would be misled

Explanation 1.—Where the bad character of any person is
1tself a fact in 1ssue, then the principle of this section does not apply.
See section 110 (f) of the Ciminal Procedure Code

Explanation 2.—A previous conviction 1s not admssible in
evidence against the accused, except where he1s hable to enhanced
punishment under s. 75 of the Penal Code on account of previous
convictron or unless evidence of good character be given, 1n which
case the fact that the accused has been previously convicted of an
offence 1s admissible as evidence of bad character ®

A previous convichion may also be relevant under s 8 as
showing motive It may also become relevant within the
meaning of s 14, explanation z, when the existence of any state
of mind, or body, or bodily feeling, 1s 1n 1ssue or relevant ¢ It may
also be relevant under s 43 Seellustration {e).

55. In civil cases the fact that the character of

Character as 81y person 1s such as to affect the amount
anectingdamag-  of damages which he ought to receive,
3 is relevant.

Explanation.—In sections 52, 53, 54 and 55, the
word “‘ character ” includes both reputaticn ang
disprsition ; but, except as provided in secticn 54,
evidence may be given only of general reputation and
general dispesition, and not of particular acts by which
reputation or disposition were shown,

COMMENT.

In civil cases good character, being presumed, may not be
proved in aggravation of damages, but bad character is “admissi-
e ToaToe 3 Emperor v. Dumin 9

Bom L T, 103y ; Teka jiir(:r?c;(}n‘s.

. Emperor, (1920 5 P, L 1, 706

. . < Emperor v " Alloomy a,
(1015) 42 Cal. 957 Bom L K. fos; 28 Bom aza *°%)
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ble tn mitigation of damages, provided that it would not, if
pleaded, amount to a justification. For example, in cases of de-
famation the general bad reputation of the plaintiff may be proved.
In cases of breach of promise of marriage the plaintifi's general
character for immorality 1s relevant. In cases of seduction evidence
of the general character for immorality on the part of the person
seduced s relevant, The argument in favour of considering reputa-
tion is that the person should not be paid for the loss of that which
he never had.

Ewidence of reputation or disposition must be confined to the
particular traits which the charge 1s concerned about. Thus, it
rAn1A by simatane bo ~fan aud Apmnn o 2 cctammamts oo b dime nf hmeanbe
Explanation.—The word ‘character’ includes both reputa-
tion and disposition. According to Enghshlaw ‘ character ' is not
synonymous with ‘ disposition,’ 1t simply means reputation, ‘Re-
putation* means what 1s thought of a person by others, and is
constituted by public opimon. * Dispesition’ respects the whole
frame and texture of the mind It comprehends springs and motives
of actions., ‘ Tepmper ' tnfluences the action of the moment, * dis-
posttion * 1s permanent and settled; ‘ temper ' may be transitory
and fluctuative. It is possible to have a good disposition with a bad
temper and vice versa.?

1 Norton, 234 2 Crabb's Synonyms.



PART II.—ON PROOF.
CHAPTER III.
FACTS WHICH NEED NOT BE PROVED.

Fact judicully 56 No fact of which the Court will take
notbeproved Judicial notice need be proved.

not be proved
COMMENT

All facts mn1ssue and relevant facts must be proved by evidence,
either oral or documentary  To this rule there are two exceptions :
(#) facts judicrally noticeable , and (p) facts admitted
In the case of the facts dealt with by this section, the Judge's
oo .- S e e a i s .

.- 1 ! ' >~
of the section will b Hrva panesdar bocctbas ol
thissection thelast K

come to is this: '

their existence comes into question, the parties who assert their

existence, or the contrary, need pot in the first instance produce

any evidence, in support of their assertions They need only ask

P CPPPRE G N < Tidge's

matter

. parnes

“udge 1s
n - own for
theinvestigation of facts 1n general He may resort to any source
of information which he finds handy and which he thinks will help
hum. Thus he may consult any book or obtain information from a
by-stander.!
coaet-oluieh  §57. The Court shall take judicial notice
judicial notice  Of the following facts :—

(x) All lJaws or rules having the force of law now
or heretofore in force, or hereafter to be in force, in
any part of British India :

(2) All public Acts passed or hereafter to be
passed by Parliament, and all local and personal Acts
directed by Parliament to be judicially noticed:

d"

.

¢ Markby, 40
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N (3) Articles of War for Her Majesty’'s Army or
avy

(4) The course of proceeding of Parliament and
of the Councils for the purposes of making Laws and
Regulations established under the Indian Councils Act,
or any other law for the time being relating thereto.

Explanation —The word * Parliament ' in clauses
(2) and (4) includes—

(1) the Parliament of the United Kingdom ot
Great Britain and Ireland ;

§2) the Parliament of Great Britain ;

3) the Parliament of England ;

(4) the Parliament of Scotland ; and

(5) the Parliament of Ireland :

(5) the accession and the sign manual of the
Sovereign for the time being of the United Kingdom
of Great Britain and Ireland :

(6) all seals of which English Courts take judicial
notice : the seals of all the Courts of British India,
and of all Courts out of British India, established
by the authority of the Governor General, or any
Local Government in Council : the seals of Courts
of Admuralty and Maritime Jurisdiction and of
Notaries Public, and all seals which any person is
authorized to use by any Act of Parliament or other
f\ct or Regulation having the force of law in British

ndia :

(7) the accession to office, names, titles, func-
tions and signatures of the persons filling for the time
being any public office in any part of British India,
if the fact of their appointment to such office is n=tified
in the Gazette of India or in the official Gazette of any
Local Government :

(8) the existence, title and national flag of every
State or Sovereign recognized by the British Crown :

) the divisions of time, the geographical aivi-
sions of the world, and public festivals, fasts and holi-
days notified in the official Gazette :

(10) the territorics under the dominion of the
British Crown ;
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(xz) the commencement, continuance and ter-
mination of hostilities between the British Crown and
any other State or body of persons :

(x2) the names of the members and officers of the
Court and of their deputies and subordinate officers
and assistants, and also of all officers acting in execu-
tion of its process, and of all advocates, attorneys,
proctors, vakils, pleaders and other persons author-
jzed by law to appear or act before it -

(x3) the rule of the road on land or at sea.

In all these cases and also on all matters of public
history, literature, science or art, the Court may resort
for its ald to appropriate books or documents of
reference.

If the Court is called upon by any person to take
judicial notice of any fact, it may refuse to do so unless
and until such person produces any such book or docu-
ment as it may consider necessary to enable it to do so,

COMMENT.

The list of facts of which the Court shall take judicral notice,
and which are enumerated 1n this section 1s not exhaustive. It
is for the sake of convemence that the Courts are allowed to take
judicral notice of certain facts which are so clearly estabhshed that
evidence of their eaistence 15 unnecessary

The section docs not appear to have the effect of absolving
the parties from any rules govermng the proof of facts on which
they desiretorely. The section does not say how any fact, histoncal
or otherwise, is to be proved by the parties, but gives the Court
liberty to resort for 1ts ard to appropriate books or documents of
reference on matters of public history.4

Clause 1.—*Laws or rules having a force of law * includes
statutory law as well as unwrntten law whether of a personal or
of lacal nature.

Clause 2,—Statutes are either public or private, general or
speaal. . . A public or general Act 1s a umversal rule apphed to
the whole commumty, which the Courts must notice judicially
and ex officso, although not formerly set forth by a party clammng
an advantage under 1t, But special or privaie Acts are rather
exceptions thanrules, since they only operate upon particular persons
and pnivate concerns, and the Courts are not bound to take notice
of them, af they are not formally pleaded, unless an express dauseg‘"

1 The Enghskman," Ltd v. Laspat Rav, {1910) 37 Cal.560.
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15 inserted in them that they shall be deemed public Acts and shall
be judicially noticed as such without being specially pleaded—which
provision is now usually introduced 3

Clause 3.—Articles of War for native officers, soldiers, etc.,
are contamed in the Indian Army Act {Act VIII of 1911).

Clause 8,—Al Courts must take judicial notice of the existence
and title of every State or Sovereign recogmised by the British
Crown. All Native States are so recognised 2

Clause 9.—The phrase ‘ davisions of time ' includes also Indian
eras. Thus Samvat, Shaka, Hindi, Bengali, Hizari and Jalus eras
will be judicially noticed Holidays notified in the official Gazette
of any Local Government may be judicially noticed.

Clause 13.—On all matters of public history, literature, science,
or art, the Court may resort for its a1d to appropriate books or
documents of reference.

58. No fact need be proved in any proceeding
Tacts adms. Which the parties thereto or their agents
ted need not be  agree to admit at the hearing, or which,
proved before the hearing, they agree to admit
by any writing under their hands, or which by any
rule or pleading in force at the time they are deemed
to have admitted by their pleadings :

Provided that the Court may, in its discretion,
require the facts admitted to be proved' otherwise
than by such admissions.

COMMENT.

Thus section lays down that no proof necd be given of facts
which the parties or their agents agree to admt at the hearing.
or which, b © = . c e '
their hand.
they are de ’
document
evidence, it was held that the document must be proved.4

A Court in general is to try the questions on which the parties
are at issue, not those on which they are agreed. Admussions
which have been deliberately made for the purposes of the sut,
whether in the pleading or by agreement, wiil act as an estoppel

1 Field, 7th Edn, p 205§ Maung So, (1899) 2 U.B R, (1897-1901)
3 The Aaharaja of Kashwiv v. 3707 Maung Po Kin v. Maung Shue

Mokan Lal, (1886) P. R, No. s1 of Hya. (1923) 1 Rang 408

1886, 4 Maung Wala v.” Mawng Shee
3 Markby, 36 See MaungKatv. Gonm, (19:3) 1 Rang 472
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10 the admission of any evidence contradscting them.! It is with
the object of doing away with the necessity of proving docurents
of facts admitted that admissions are obtained, and the party
bly refusing or neglecting to admit any dacuments of facts
alled upon to do so may be ordered o pay the costs of proof.
Formal proof of a document even when it js required to be
proved in a certain way (e g., by callinga person who has attested
1t, see s. 68, infra) may be warved by any of the parties whoseinterests
it may affect, 2lthough such waiver does not aftect thelegal character
of the document or its validity.®
In the Cwvil Procedure Code provision has been made f{or ad-
mission of facts by the parties or their pleaders before the heanng
(0. XII, rr. 1-q).

s
when ¢:

Proviso.—If the Court 1s satisfied that the admission has been
obtained by fraud or that there 15 other good and sufficient cause,
it will be in its discretion under the proviso to require the fact to be
proved otherwise than by such admission.

1 Buryorpy Curselyy Panthak: v Sahuv Kelat Rath, {1922)z Pat 3ty
Muncherys " Kuverh,” (1880) 5 Bom 3 Oriental Government Secursty Lsfe
143, 152 Assurance Company, Limied v Nave

2 Bayngth Sigh v Mussammat  stmka Chars, {1901) 25 Mad 183, 205,
Biray Kuer, (1923) 2 Pat 52 drjun



CHAPTER 1IV.
OF ORAL EVIDENCE.

59, All facts, except the contents
hyI;',z‘,’i“,’f,f,‘;’j of documents, may be proved by omal
evidence,

COMMENT.,
F3 Oral cvidence has been defined by the Act to be all statements
which the Court permits or requires to be made before it by wit-
nesses in relation to matters of fact under inquiry (s 3). Al facts
except the contents of documents may be provegby oral evidence.
Oral evidence, if worthy of credit, is sufficient without documentary
evidence to prove a fact or title.

It is a cardinal rule of evidence that where written documents
exist, they shall be produced as bemng the best cvidence of their
own contents.! Where oral testimony 1s conflicting, much greater
credence is to be given to men’s acts than to their alleged words,
which are so easily mistaken or misrepresented.?

Where a fact may be proved by oral evidence it is not necessary
that the statement of the witness should be oral. Any method of
communicating thought which the circumstances of the case or the
physical condition of the witness demand, may, in the discretion
of the Court, be employed. Thus a dcaf-mute may testify by signs,
by writing, or through an interpreter. So where a dying woman,
conscious, but without power of articulation, was asked whether
the defendant was her assailant, and if so, to squeeze the hand of
the guestioncr, the question and the fact of her affirmative pressure
were held admissible 1n evidence,?

60. Oral evidence must, in all cases whatever;
Onal evidence  be direct ; that is to say—
must be direct.§f it refers to a fact which could be seen,
it must be the evidence of a witness who says he saw it ;
if it refers to a fact which could be heard, it must
be the evidence of a witness who says he heard it}

1 Dimowors Deta v, Koy Luchmput 3 Woodroflc and Ameer Alis Evi
Semgk. (1870) 71, AL 8, dence, Bth Tidn, p q00; Quern.Eme

2 Meer Ustiollah v, Bechy Immam,  press v, Abdullah, (1885 7 ALl 385, 7 P
{1R30) 1 M 1A, 10, 42, 47,
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if it refers to a fact which could be perceived by
any other sense or in any other manner, it must be
the evidence of a witness who says he perceived it by
that sense or in that manner ; X

if it refers to an opinion or to the grounds on which
that opinion is held, it must be the evidence of the
person who holds that opinion on those grounds:

Provided that the opinions of experts expressed
in any treatise commonly offered for sale, and the
grounds on which such opinions are held, may be prov-
ed by the production of such treatises if the author
is dead or cannot be found, or has become infcapable of
giving evidence, or cannot be called as a witness
without an amount of delay or expense which the
Court regards as unreasonable -

Provided also that, if oral evidence refers to the
existence or condition of any material thing other than
a document, the Court may, if it thinks fit, require the
production of such material thing for its inspection,

COMMENT.

This section, subject to the proviso, excludes opinions given at
sccond hand  The use of the word * must ' in the first clause of the
section mmposes a duty on the Courts to exclude all oral evidence
that 1s mot direct, whether the party against whom 1t 1s tendered
objects or not. !

The word ‘ direct " 15 oppused to mediate or denivative or
‘ hearsay *

The term Jearsay 1s used with reference to what 1s done or
written, as well as to what is spoken ; and in 1ts legal sense, 1t denotes
that kind of evidence which does not terive its value solely from the
credit given to the witness lumself, but which rests also, in part,
on the veracity and competence of some other person. That this
spectes of evidence is not given upen oath, that 1t cannot be tested
by cross-examination, and that 1n many cases it supposes some
better testimony, which might be adduced i the particular case, are
not the sole grounds for s exclusion. Its tendency to protract
Iegal investigations to an embarrassing and dangerous length ijts
intninsic weakness, its incompetency to satisfy the mind a
existence of the fact, and the frauds which might be pract’
impunity under its cover.?

. Markby says: * Section Go provides that when it (j.e.
evidence) refers to a fact which could be seen it {i.c., the

1 Stokes, Vol 1L p 3y 2 Taylor, 1ath Ldn,s, s
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dence) must be the evidence of a witness who says he saw it. 'Thls
fast *it’ is somewhat indefinite ; but I think that this *it’ bas
reference to fact ' previously spoken of ; and I think the fact previ-
ously spoken of 1s the fact deposed to and, therefore, not always
the fact which 1t 15 ultimately intended to prove. In other words,
I do not think that it was intended by this section to exclude circum-
stantial evidence of things which could be seen, hcar('l, and felt,
though the wording of the section is undoubtedly ambiguous, and
at first sight mght appear to have that meaning,” .

The expressions* saw it,’ *heardat,” and* perceived it,’ in cls. 2,
jand 4 of the section mean * saw the fact deposed to,’ * heard the
fact deposed to,” and * perceived the fact deposed to.’

A written mformation is not evidence. If it is desired to make
the matters contained 1n it evidence, a person who can directly
testify to such matter must be produced.t

** Perivative or second-hand proofs are not receivable as evi-
dence 1n causa. . Instead of stating as a maxim that the law requires
all evidence to be given on oath, we should say that the law requires
all evidence to be given under personal responsibility, i.c., every
witness must give his testimony, under such circumstances as 01:
pose him to all the penalties of falschood, which may be inflicted by
any of the sanctions of truth...The true principle therefore appears
to be this,—that all second-hand evidence, whether of the contents
of a document or of the language of a third person, which is not
connected by responsible testimony with the party against whom it
15 offered, is'to be rejected.”$ .

Denvate or d-hand evidence is excluded owing to its in-
firmity as compared with its original source. }

The Select Committee in their Report said: ** This provision
taken in connection with the provisions of relevancy cam':nncd n
Chap. II will, we hope, set the whole doctrine of hearsay in a per
fectly plain light, for their joint effect is that :—(1) The sayings
and doings of third persons are, as a rule, irrelevant, so that no
proof of them can be admitted ; (2) in some excepted cases they are
relevant ; (3) every act done or word spoken which is relevant on
any ground, must gf proved by oral evidence) be proved by some-
one who saw it with his own eyes or heard it with his own cars.

Proviso 1.—The first proviso is a_departure from the rule 3‘
English law, under which medical and other treatises arc not ac-
missible, whether the author is alive or not.  Any scientific text-
book commonly offered for sale is admissible in evidence under the
circumstances mentioned in the proviso, Section 45 refers to the
evidence of living expert witnesses given in Court.  Section 38 refers
to books on foreign law.

Provlso 2—This proviso enables the Court to require the
production of a material thing for its inspection. Under s. 165 the

1 MiHauky King-Lmperor, (1609) 1 Iiet, t3th Tdn, ae 493 4
PR LI L3N FI N PP 415, 410
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Court has power to direct the production of any document or thing

in order to discover or to obtain proper proof of relevant facts,
CASE.

In the trial of the accused in the Sessions Court a Magistrate
was called to prove the identifications of theﬂaccused in jad and the
methods adopted. Instead, however, of stating in Court the details
and the results, the witness meyely referred to certam documents
which were described as exhibits in which he stated that his evidence
was to be found. The documents were put on the record ag his
evidence. It was held that the attempt to record the evidence of
the witness in this manner was not only contrary to law but vielated
the first principles of evidence, and such evidence must therefore
be entirely ignored.?

Y LalSingh v The Croun {1924) 5 Lah 3yb



CHAPTER V,
OF DOCUMENTARY EVIDENCE.

61. The contents of documents may be proved
Proof of con-  ejther by primary or by sccondary
tents of docus . v
ments evidence.
COMMENT.

Documentary evidence means all documents produced for the
inspection of the Court (s. 3). Documents are of two kinds : public
and private. Section 7.4 gives a st of documents which are regarded
as public documents. All other documents are private, The pro-
duction of documents in Courts is regulated by the Civil Procedure
Code and the Ciminal Procedure Code.

The contents of documents must be proved either by the pro-
duction of the document which is called primary evidence, or by
copies or oral accounts of the contents, which are called sccondary
evidence  The section lays down that the contents of the document
may be proved either by pnmary or secondary evidence and the rule
means that there is no other method allowed by law for proving the
contents of documents.! .

Pnmary evidence 1s evidence which the law requires to be giver
nrst. Secondary evidence is evidence which may be given in the
absence of the better evidence which the law requires to be given
nrst, when a proper explanation is given of the absence of that
better record.  Primary evidence is defined in s. 62 and secondary
evidence ins, 63,

62, Primary evidence means the document itself

prumary eni produced for the inspection of the
dence. Court.

Explanation 1.—Where a document is executed
in several parts, each part is primary evidence of the
document.

Where a document is executed in counterpart,
each counterpart being exccuted by one or some of the
parties only, each counterpart is primary evidence
as against the parties executing it.

Explanation 2.—~Where a number of documents
are all made by one uniform process, as in the case o

1 Ram Prasad v, Raghunandn Prasaf, (1996) 7 All, 739, 743
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printing, lithography or photography, each is primary
evidence of the contents of the rest; but, where they
are all copies of a common original, they are not pri-
mary evidence of the contents of the original.

Hlustyation.

A person is shown to have been 1in possession of 2 number of placards,
all printed at one time from one original. Any one of the placards 1s primary
evidence of the contents of any other, but no one¢ of them s primary
evidence of the contents of the origmal

COMMENT.

This section defines the meaming of primary evidence It is
evidence which the law requires to be given first.

Document executed in several parts.—Sometimes each party
to a transaction wishes for the sake of convemence to have a

lete d 1n his own p To effect this, the docu-
ment is wnitten out as many times over as thereare parties,and each
document 1s executed, # ., signed or sealed, as the case may be, by
all the parties. Any one of them may be produced as primary
evidence of the contents of the document.

Document executed in counterpart.—A document 1s executed
n counterparts when there are two parties to the transaction.
Thas, 1f ‘the transaction s a contract between A and B t!le‘doiun‘:ent

B, the document signed by B1s pnmary evidence If there are two
contemporary wrtings, the counterparts of each other, one of
which is delivered to the opposite party, and the other preserved,
as they may both be considered as onginals, and they have equal
claims to authenticity, the one which 1s preserved may be received
in evidence, without notice to produce the one which was delivered.?
Where a document 1s executed 1n counterpart, each counterrart
: 0t o ° ch counterpart
1t, and second-

Secondary evi- 63. Secondary evidence means and
dence includes—

{x) certified copies given under the provisions
hercinafter contained ;

(2) copies made from the original by mechanical
processes which in themselves insure the accuracy
of the copy, and copies compared with such copies ;

U Philipsony Chase, (180a) 2Camp 1o,
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(3) copies made from or compared with the
original ; .
(4) counterparts of documents as against the
parties who did not execute them;
. (s) oral accounts of the contents of a document
given by some person who has himself seen it.
Hlustratrons,

{a) A photograph of an original is secondary evidence of its contents,
though the two have not been compared, if 1t is proved that the thing
photographed was the original

{4) A copy compared with a copy of a letter made by a copying machins
s sccondary evidence of the contents of the letter, if 1t is shown that the copy
made by the copying machine was made from the eriginal,

{¢) A copy transcribed from a copy, but afterwards compared with the
onginal, is secondary evidence, but the copy not so compared is not secondary
evidence of the original, although the copy from which 1t was transcribed was
compared with the original

{d) Nerther an oral account of a copy compared with the original, nor
an oral account of a photograph or machine-copy of the original, 1s secondary
evidence of the anginal,

COMMENT.

This scction describes what constitutes *secondary evidence.”
* Secondary evidence ’ is evidence which may be given under certain
circumstances in the absence of that better evidence which the law
requires to be given first,

Clauses I to 3 deal with copies of documents. Where a copy
of a document is admitted 1n evidence in the trial Court without
objection, 1ts admissibility cannot be challenged in the appeal
Court, Because omission to object to its admission unphes that it
1s a true copy and, therefore, 1t is not open to the appeal Court
whether the copy was properly compared with the onginal or not.!

Clause 1.—Section 76 defines the expression ** certified copies.”
See also ss. 77, 78, 79 and 86.

The correctness of certified copies will be presumed under s. 75
but that of other copies will have to be proved. This proof may be

” o he has compared

' with what some

. . - and that such is
correct,

Clause 2.—Reading cl. 2 and illustrations (2) and (¢) together
it will appear that a copy of a copy, i.c., a copy, transcribed from,

t Chimmags v, Dimkar, (3886) Radhul Dar, (1903) 31 Cal 15;: Rawe

Ho an

" m. : Lakshman v, Amni,  Lochaw Miira v.  Pandit Hannath
{1900} 24 Bom sot1 Kishoel Lal v. Afiira, (1922) t Pat, 606,
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and compared with, a copy, is inadmssible, unless the copy with
B =« e~ma mechanical process

B akd wnAn
' . when signed and
oL, " . ‘or the purpose of
proving the contents of the originals (s. 57, Act III of 1877).

Clause 3.—~Copres made from the original or copies compared
with the original, are admissible as secondary evidence. A copy
of a copy, when compared with the onginal, would be receivable
as secondary evidence of the original [1ll. (3)].

Illustration (c) lays down 1n express langua:ge tLhas “‘a copy

oo . H o AR SRR

. ‘
of 2 document, winch has not been compared with the original,
cannot be admitted in evidence, such a copy being neither primary
nor secondary evidence of the contents of the original.!

Clause 5.—Secondary evidence includes, according to cl. 5, oral
accounts of the contents of a document given by some person who
has himself seen the original document. But a written statement
of the contents of a copy of a document, the original of which the
person making the statement has not seen, cannot be accepted as
secondary evidence.? This clause does not necessarily mean that

a witness who 1s called to give evid as to a lost d _must
have limself read the document, He would be a competent witness
1f, having ph 1ly seen the d , the contents thereof had

P
been read out or explained to him 3

64, Documents must be proved by primary evi-
Proof of do- ence except in the cases hereinafter
cuments by pri- A
mary endence mentioned.
COMMENT.

This section deals with the class of cases falling within the rule
that a written document can only be proved by the instrument
itself. What is 1n a writing shall be proved by the writing itself.

It 1s a general rule that 1if a person wants to get at the contents
of a wntten document the proper way is to produce it if he can,
Where the contents of any document are in question, either as the
fact in issuc or a subalternate principal fact, the document is the
proper evidence of its own contents, and all derivative proof is
sejected until its absence is acconnted for. But where a wnitten
instrument or document of any description is not the fact in issue,
and is merely used as evidence to prove some fact,independent proof

Raws  Pratad v Raghumandan  Bom, 130,

t 3
Prasad, (1385) 7 Al. 718, 743 3 Mehr Lal v, Ramjr Das, (1g24)
T Kanayalal v Pyarabas, (1883) 7 47 All 13. '
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aliunde 1s receivable. Thus, although a receipt has been given for
the payment of money, proof of the fact of payment may be made
by any person who witnessed it. . ..So, although where the contents
of a marriage register are in1ssue, verbal evidence of those contents
15 not receivable, yet the fact of the marriage may be proved by the
1ndependent evidence of a person who was present at 1t,!

Oral admissions as to the contents of a document are not rele-
vant, unless and until the party proposing to prove them shows
that heis entitled to give secondary evidence of the contents of such
documents, or unless the genuineness of a document produced is in
question,

Cases mwhich 65. Secondary evidence may be given
e ey O the existence, condition or con-
documents may tents of a document in the following
be given, cases 1—

(@) when the original is shown or appears to be
in the possession or power—

of the person against whom the document is sought
to be proved, or of any person out of reach of, or not
subject to, the process of the Court, or

of any person legally bound to produce it,

and when, after the notice mentioned in section 66,
such person does not produce it ;.

(6) when the existence, condition or contents of
the original have been proved to be admitted in writing
by the person against whom it is proved or by his
representative in interest ;

{¢) when the original has been destroyed or lost,
or when the party offering evidence of its contents
cannot, for any other reason not arising from his own
default or neglect, produce it in reasonable time ;

{(d) when the original is of such a nature as pot
to be easily moveable ;

(¢) when the original is a public document within
the meaning of section 74 ;

(f) when the original is a document of which a
certified copy is permitted by this Act, or by any other
Jaw in force in British Indla, to be given in evidence ;

} when the originals consist of numerous
accounts or other documents which cannot conveniently

\ Balbhadar Prasad v, The Maharajak of Beta,( 1887) 9 Al 351, 356.
N
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be examined in Court, and the fact to be proved is the
general result of the whole collecticn.

In cases (a), (¢} and (d), any secondary evidence
-of the contents of the document is admissible.

In case (3), the written admission is admissible.

In case {¢) or (f), a certified copy of the document,
but no other kind of secondary evidence, is admissible.

In case (g), evidence may be given as to the general
Tesult of the documents by any perscn who has exa-
mined them, and who is skilled in the examination
of such documents.

COMMENT.

Tius sechion enutmerates the seven exceptional cases 1n which
secondary evidence is admisstble. Under 1t sccondary evidence
may be given of the contents of a document 1 c1vil as well as in
<riminal proceedings. Under the Enghsh law stncter proof in
<nminal than 1n civil proceeding 15 requured.

Secondary evidence of the contents of a document cannot
be admitted without the non-production of the original being first
accounted for in such manner as to bring 1t within one or other
of the cases provided for in this sectton! It 1s mcumbent on the
Person who tenders secondary evidence to show that 1t 15 admissible
and that the question of admissibility 1s ordinanly for the Court
of first mstance.? Questions as to the admissibility of evidence
should be decided as they amse and should not be reserved until
judgment 1n the case 1s given $

Clause (a),—The document need not be in the actual possession
of the party, 1t 1s enough 1f 1t 1s 1n hus povner.

The expression ’not subject to’ seems intended to include
the case of a person not legaily hound to produce the document,
Wwho refuses to produce 1t £

® Legally bound to preduce it.'—The wording of this clause has
glven rise to considerable doubt. Secondary evidence of a docu-

B . .
uffering from the English law on the point.  But 1f a person sum-
moned to produce a document objects to do so and lus objection
is upheld by the Court 1t seems equally clear that such a document
<oes not fall within the words of this section It may be, however,
1 Krishna Kishors Chaodhrams v. 2z U B R {1S97-1901) 382.
Hishors Lal Roy, (1887) 14 Cal 486, 3 Abdul Ratack v Ma U, {1808)
LA 21" B R (1807-1901) 376,
2 Abdul Razach v Ma U, (1Sg8h 4 Stokes Vol II, p 852

& s
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S

that the Courts will admut secondary evidence in such a case upon
the general prinaiples of the English law and the decisions of English
Courts upon this subject.! 3

¢ When, after the notice mentioned in s. 66, such person daes not produce
it.’—This clause means when any person in whose possession or powes
the onginal may be, after receiving the notice (if any) required by
s. 66, does not produce such ongmal? The sole object of 2
notice to produce 1s to enable the adversary to have the document
in Court to produce 1t 1f he hkes, and, 1f he does not, to enable
his opponent to give secondary evidence thereof, so as to eaclude
the argument that the latter has not taken all reasonable means
to procure the original.® .

Clause (b)—This clause must be read with s. 2z. Under
1t the wrtten admussion may always be proved. The oral ad-
mission can only be proved under the circumstances mentioned
in clauses {a), {¢} and (d). But secondary evidence by means of a
written admssion under this clause cannot be given of the con-
tents of a document, which is 1nadmissible for want of registrationt
or of stamps.®

Clause (c).—Secondary evidence of a document which 1s lost
or destroyed or cannot be produced 1n reasonable time can be given.
But secondary evidence of the contents of a document cannot be
admitted without the non-production of the onginal being first
accounted for. Secondary evidence of the contents of a document
carmoé. be given by a party who is 1n custody of the onginal docu-
ment,

To prove the loss of a document, evidence of diligent search
1s necessary  Seeillustration () to s. 104. Copies are inadmissi-
ble without proof of search of the originals.? If a registered sale
deed 15 lost a certified copy can be put in as secondary evidence.®

Secondary evidence of a lost public document, other thax:

, which can be shown to have been last in proper custody,
een lost, and which is more than thirty years old.

(1882) 4 AlL 406.
7 Knshna Kishors Chaodhrams v.

§g \ 7 Ex.  Kushors Lal Roy, (1887) 14 Cal 486,
E & shors Lal Roy, (1887) 14 Cal, 486,
- . (x882
B3 (x882) i
accy | © [ Atmaram ;
,
N

3.
/'esh Prasad, 1o;3) r. 1t No. v ot Ls)0,
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-may be admitted under tlus clause and s. go, without proof of the
execution of the original !
In a swit by the purchaser of a debt, the plamntiff stated that,
in 1873, A executed a bond 1n favour of B to secure the repayment
of Rs. 1,000, and that he had purchascd the interest of B at a sale
in execution of a decree against him. The plaintiff now sued A
upon the bond, making B a party At the tnal, A denicd the execu-
tion of the bond, and 1t was not produced by the plamtiff, who,
having served B with notice to produce, tendered secondary evidence
of its contents. B was not examined as a witness, and no evidence
was given of the loss or destruction of the bond It was held that
secondary evidence was not admssible 2 In a swit for a declaration
that certain survey numbers were kept joint at a partition between
the parties’ ancestors 1n 1809, the plamtiff rehed upon a certified
copy of a partition deed passed between the parties in that year.
‘The copy which was produced showed that the orniginal document
was produced 1n Court 1 a suit of 1823, It was held that the
Court could rely on the certified copy as showing the terms of the
partition, as there was no reason to doubt, owing to the lapse of
time, that the certified copy retained on the file of the suit of 1823
was a correct copy of the original 3
Clause (d),—This clause covers things not ecasily moved, as in.
the case of things fixed 1n the ground or a bmlding = For example,
notices painted on walls, tablets in bwldings , tombstones, monu-
ments ; or marks on boundary trees
Clause (¢).—Tlis clause 1s intended to protect the ongnals
of public recerds from the danger to which they would be exposed
by constant productionin evidence  Secondary evidence1s admussi-
ble 1n the case of public documents mentioned 1n s 74 What
s 74 provides is that public records hept in British India of private
documents are public documents, but private documents of which
public records are kept are not in themselves public documents.
A registered document, therefore, does not fall under either clanse
(¢) or (f) The entry in the register book 1s a public document, byt
the original1s & pnvate document A certified copy of the original
cannot be given 1n evidence

Public documents can only be proved by their production
or by sccondary evidence of the nature descnibed in this clapse;
they cannot be proved by the oral evidence of a witness,d .

Clause(f)—Certified copies are admissible as secondary: eviderce
under this clause Sections 76-78 and 86 may be read along with jt

The last but one paragraph of this section provides “in case
{e), or (f), a certtfied copy of the document but no other kind of

1 Kbelter Chun NMookersee 3 A . . . ;
P A I Py e e
al, 886 trga R,
mmcfo:\l’f’;r.;'nr;:ﬂ 5:§n6

2 mesh Chunder Ghosen Skawa 1 d
S osdany Bai, (15%1) 7 Cal a%
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secondary evidence, 1s admissible.” This applies only to the case
i which the public document is still in eaistence on the public
record ! . Where a case falls under clause (a) or clause (¢} and also
under clause (f) any secondary evidence might be received.2

Clause (g).—Where the fact to be proved is the general result
of the examnation of numerous documents and not the contents
of each particular document and the documents are such as cannot
be convemently examined 1n Court, evidence may be given, under
this section, as to the general result of the documents by a person,
who has examined them and who 1s skilled 1n the examination of
those documents, although they may be public documents within
the meamng of ss. 65 and 74.° .

Objection to reception of secondary evidence in appeal Court.—
If a copy of a document 15 admitted in evidence in the first Court
without any objection, no objection can be allowed to be taken
n the Appeal Court as to 1ts admissibihty.# The object of the
rule is obvious, for, if objection is taken, the party producing the
copy can ask for an adjournment in order to get the onginal or else
to give evidence Justifying the admission of secondary evidence.

‘Where, 1n the Courts below, a plaintiff did not produce a docu-
ment 1n his possession and secondary evidence of 1t was disallowed,

* but, when the casc came on appeal, he did then produce the docu-
ment and offer 1t for the mspection of the Court of Appeal and the
Court refused to look at 1t but admitted secondary evidence of its
contents, 1t was held that this course of proceeding was wrong and
that to accept secondary evidence of the document in the plaintifi’s
custody without looking at the original was an extraordinary
course.®

66. Seccndary evidence of the contents of the

Rules as to documents 1eferred to in  section 65,
notice to pro- clause (2), shall not be given unless the
duce. party proposing to give such secondary

\  evidence has previously given to the party in whose
\, possession or power the document js, or to his
\attorney or pleader, such notice to produce it as is

1 Kalandan v Hunhunwi, (188z)
Mad. 8o, 81.
Y In the malier of a collision
betdyeen the'* Ava” and the “ Brenhilda,”
(287{0), 5 Cal. 568, 573.

Sundar Kuar V. Chandreshwar
J Narmn Singh, (1907) 34 Cal.

i)rescxibed by law; and if

& KaNiors Lalv, Rakhal Das, (1903)
3t Cal. 1\s8; Ahbbur Al v, Bhyea Lal
Jha, 1830\ 6 Cal, 666; Bacharam

no notice is prescribed by
Mundulv. Peary Mohur, (1883) o Cal

813 ; Narendra Narain Rai v. Bishun
Chundra Das, (1885) 1z Cal. 182;
Chimnagi v, Dinkay, (1886) 11 Bom
320} Thet She v. Maung Ba, (1905) 3

- R. 49.

s Kulmn‘l Lal Sv I}{mg_ha); Dn;;

{1903) 3z Cal 155. See K. S. Bonnen,

v, Sttanatk Das, (1921) 24 Bom. L. R-
565, P. C.
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law, then such notice as the Court considers reasonable
under the circumstances of the case :

Provided that such notice shall not be required
in order to render sectndary evidence admissible in
any of the following cases, or in any other case in which
the Court thinks fit to dispcnse with it :—

(1) when the document to be proved is itself a
notice ;

(2) when, from the nature of the case, the adverse
party must know that Fe will be required to produce it ;

(3) wken it appears or is proved that the adverse
party has obtained possession of the original by fraud
or force ;

(4) when the adverse party or his agent has the
original in Court ;

(5) when the adverse party or his agemt has
admitted the lcss of the decument ;

(6) when the perscn in pessessicn of the document is
out of reach of, or not subject to, the process of the Court.
COMMENT.

Under this section a notice must be gven before secondary
evidence can be received under s 65 (a). Notice to produce a
document must be in wnting. Order XXI, r. 15, of the Civil
Procedure Code, prescnibes the hind of notice to produce a docu-
ment.

Notice1s required in order to give the opposite party a sufficient

opportunity to produce the document, and thereby to secure the
best evidence of 1ts contents

The proviso to this section enumerates six cases in which a notice
shall not be required to be given to the party in whose possession
or power the document 1s 1n order to render secondary evidence
admussible.

The procedure for the production of documents in cnminal
cases is laid down 1n ss 94-98 of the Cnmunal Procedure Code.

Sevnon 175 Ul Ynt miem Perd Tode punisnes Yone perstn
who omits to produce a document required by a public servant.

Where oral evidence was given to prove the contents of a
letter, which was neither produced nor called for, but no objection
was raised to the giving of the evidence, it was held that this was
secondary evidence of the contents of a document, and could not
be given without satisfying the conditions of s. 65. This section
renders 1t legally 1nadmussible, although no objection was rai -
to the giving of 1t.t

t Kameshaar Pershad v, Amawutulls, (1895) 26 Cal. 33
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67. Ii a document is alleged to be signed or to
Proofofsigna- have been written wholly or in part by
e pane any person, the signature or the hand-
-alleged to have Writing of so much of the document as is

sgnedorwmitten  glleged to be in that person’s handwriting
produced must be proved to be in his handwriting.

COMMENT,

This section merely requires proof of signature and hand-
writing of the person alleged to have signed or written the docu-
ment produced. It does mot require the subscribing witnesses
or the writer of 2 document to be produced.!

As to the method of proof see ss 47 and 73.

Besides the question which arises as to the contents of a docu-
ment (see ss. 61-66), there 1s always the question when the document
15 used 1n evidence,—Is 1t what 1t purportsto be ? Inother words,
isit genuine ? The evidence upon this point is dealt within ss. 67-73.
The nature of the evidence will depend to a large extent on the nature
of the document. If it 1s a mere memorandum, such as the entry
in a diary mentionedn s. 32 (b), 1t must be proved that the diary
was really that of the person whose statements 1t 15 said to contain.
If it 15 a letter it must be shown who wrote 1t, or at any rate who
signed 1t, for a signature to a document turns the whole document
into a statement by the person who signsit. If it1san agreement
it must be shown who executed 1t.2

Executlon of a document.—Execution means signng, sealing
and delivery of a document. The term may be defined as formal
completion of a deed. It is the last act or series of acts which
completes 1t.3

Mere registration of a document 1s not 1t 1tself sufficient proof
of 1ts execution.t -

CASE,

A deed of conveyance was tendered 1n evidence which pur-
ported to bear the mark of G, as vendor, and which was duly attested
by four witnesses. G, however, demed that she had ever executed
the deed; and said that the mark was not hers. All the attesting
-witnesses were dead. A witness was called who knew the hand-
wnting of one of the attesting witnesses, and who swore that the

- signature of that witness to the attestation clause of the deed was
- genume. It was held that the deed was admissible in evidence, its
~execttion by G being sufficiently proved.

. 1 Abdool Als v. Abdoor Rukman, 4 Salimalul-Fatima v, Koglashpots
{1874) 21 W, R 420. Narawn Singh, (1890} 17 Cal. 903,
2 Mirkby, 6o. 5 Abdulla Pare v Gannibai, (1887}
3 Bhawanyr Harbhum v. Dy 11 Bom. 600,
®unya, {1594) 19 Bom 635.
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68. If a document is required by law to be
Proof of exe- attested,' it shall not be used as evidence
cution of docu: until ome attesting witness at least has
bylawtobeat- been called® for the purpose of proving
tested. its execution, if there be an attesting
witness alive, and subject to the process of the Court
and capable of giving evidence,

COMMENT,

This section applies to cases where an instrument required by
law to be attested bears the necessary attestation, What the
section prohibits 1s a proof of execution of a document otherwise
than by the evidence of an attesting witness if available ! The
fact that, when called, the attesting witness will prove hostile, does
not excuse the party producing the document from this duty.?

Where one of the witnesses who have attested a mortgage
bond 1s available, the execution of such bond cannot, under this
section, be proved otherwise than by the evidence of stuch witness,
even when the object of proving such execution has reference only
to a personal covenant to pay, which is severable from the secunty
created by the bond 3

1. ¢ Attested."—\Where an instrument 1s required to be attest~
ed, the meaning 1s that the witness shall be present at 1ts executron
and shall testify that 1t has been executed by the proper person.
To attest an tnstrument 1s not merely to subscribe one’s name to 1t,
as having been present at its execution, but includes also essentially,
the presence, 1n fact, at its execution, of some disinterested person
capable of giving evidence as to what took place. To attest, there-
fore, 15 to bear witness to a fact ¢+ An attesting witness 1s a witness
who lLas seen the deed exccuted and who signs it as a witness#
According to the Allahabad and the Patna High Courts the scribe
of a mortgage deed cannot be counted as an attesting witness merely
because he has signed the deed, even though the decd may 1n fact
have been evecuted m his presence,$ but the Madras? and the
Calentta® High Courts have held to the contrary A document
cannot be attested by a party toit  An attesting witness s requred

6 Radii Prasad x  4bdul Kariw,

t Veerappa  Katwundan s+ Rama-
samy Kavindan, (1007) 30 Mad 251
Rans Gopal v Atpna Kunwar, (1022

45 Al g5

e Tula Simgh v Gopal Singh,
{tarGi 1 P L ] 360

3 Veerappa Kavundanv Ramasamy

Kagundan, (s007) 0 Mad, 251

asi Bhusan Pal v Chardra
Psskkar, {1000) 33 Cal S61, S64

ant Skityi v Lavmanrao, {100%)
to Bom, L. R 043, 047.

(1013) 35 \I1_254, Ram Bahadur Sineh
v drodhsa Smgh (1010) 20 C WON.
taa

7 Paramasnu Cdnan « Knshra
Padavachs, (1917} 41 Mad 533

8 Ray Naramt Ghese v.
Rakom, (1001) 5 C W N
moree Debr

Abdur
454, Dirae
Bon Dekary Kupus,
{rae2) 7 € W X . Jazwratk
Ao " Rawang Das, (1030) 4% Cal.
or
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to be called, not because proof by him is the best evidence, but
because he 15 a witness appointed or agreed upon by the parties to
speak to the circumstances of its execution.! An ‘attesting wit-
ness ' in this section has the same meaning as an  attesting witness
in s. 59 of the Transfer of Property Act.Z

The direct evidence of the attestor will be ** primary evidence.”
If there 1s no attesting witness alive, then the document must be
proved in the manner provided by ss. 47 and 73.

2, ¢Called.'—This expression means tendered for the purpose
of giving evidence.®

Documents requiring attestation.—(1) Wills made by persons
other than Hindus, Mahomedans, or Buddhists (ss.” 50 and
331 of the Indian Succession Act) ;  (2) wills made by Hindus,
Jains, Sikhs and Buddhists (Hindu Walls Act, s. 2) ; (3) a mortgage,
the principal moneysecured by which 1s Rs. 100 or upwards (Transfer
of Property Act, 5. 59) ; {4) a gift of immovable property (Transfer
of Property Act, s. 132).

CASES.

Morigage-deeds—A deed of mortgage securing Rs. Ioo or
upwards requires two attesting witnesses, Inaswt ona mortgage
bond, the admission of execution by the sole mortgagor does not
dispense with the necessity of complying with the provisions of this
section in order to prove the execution of the document as against
other parties in the suit who do not admt such 2xecution. Such a
document must be proved as against them in accordance with the
. . - an . - PhaiPa) rar o . -

present who saw the mortgagor sign, but it was not proved to the
contrary that there was not another attesting witness. It was held
that the mortgage was sufficiently proved according to the require-
ments of this section and s. 695~ A mortgage deed, on the face of
it, appeared to be attested by a large number of witnesses. In a2
suit upon the bond the mortgagee called one attesting witness who
Eroved that he saw the mortgagor sign the mortgage and that he

imselfsigned his name as an attesting witness. The other witnesses
were not called, nor did the witness who was called say that any
-other attesting witness was present, nor was he asked the question
by either side. It was held that in the absence of any rebutting

1\ Geralopulo v. Waeler, (1851) 70 4 Satish Chandra Mitra v. Jogen-
B. 690, 696, dranath Mahalanabis, (1916) 44 Cal.
2 Jaganmath Khan v, Bajrang  345.

Das, (x920) 48 Cal. 61. 8 Ram Der v, Munna Lal, {1916}
3 Moti Chand v. Lalta Prasad, 39 Al 109

{5917) 40 AlL. 256
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evidence, the mortgage deed must be consideted to be sufficrently
proved.!

Where a mortgage deed, itself legally inadmssible :n evidence,
was subsequently referred to and partly incorporated in a second
document of similar import duly executed between the same parties
and registered according to law, 1t was held that the earlier docu-

ot - oo * »xplaiming and amplhify-

at a correct conclusion

. : which the parties had

entered.2

69. If no such attesting witness can be found, or

Proof where 1f the document purports to have been

no attesting executed in the United Kingdom, it

witnesstound © myust be proved that the attestation

of one attesting witness at least is in his handwriting,

and that the signature of the person executing the
document is in the handwriting of that person

COMMENT.

If the attesting - : o N
tion of the Court or
document purports
of Great Britain and Ireland, two things must be proved *

(1) the signature of one attesting witness, and

(2) the signature of the executant

CASES.

On execution of a deed of mortgage the names of the two out
of the four attesting witnesses were wntten by the scrite, who also
signed the docuinent himself, 1t was held that, 1t being necessary to
prove the deed of mortgage aiter the death of all attesting witnesses
and the scnibe, 1t was sufficient to prove the handwnting of the
scribe.s

Where the executant of, and all the marginal witnesses to, a
mortgage deed were dead, 1t was held that the mortgage deed was
sufficiently proved by evidence that the signature of the mortgagor
was1n lus handwnting and that the signatures of two of the marginal
witnesses were in their handwnting 4

70. The admission of a party to an attested docu-
Admssion of  ment of its execution by himself shall
tady toattess.  be sufficient proof of its execution as
ed document against him, though it be a document
required by Jaw to be attested.
v Skd Dayal v Skeo Ghulam,  *
{1916) 39 Al 241 .
T Mots Chand v Lalta Prasai, .
11917) 40 All 256 -

B R TTeTY
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COMMENT.

Thissectionservesasa provisotos. 68,

The effect of this section is to make the admission of the exe-
<utant a sufficient proof of the execution of a document as against
the executant himself! even though it may be a document attesta-
tion of which 1s required by lJaw2  The document 1s not for that
reason binding on other persons. Where, therefore, n a suit on a
mortgage bond agamnst the executant and transferees from him
the former admitted execution, 1t was held that the plaintiff was not
entitled to any relief agamst the transferees unless, by reason of an
admission of attestation made by them, s, 58 apphed to the case, or
the plaintiff was otherwise able to prove proper attestation of the
bond.?

This section operates only where the person relying on a docu-
ment has not given any evidence at all of due execution of the
document by the executant but relies on an admssion of execution
by the latter. So that if a mortgagor admits execution of the
document in the written statement, 1t 1s wholly unnecessary for the
mortgagee to adduce any evidence as to execution of the document.
But, 1f the mortgagee produces evidence of execution and that
evidence discloses that the document was not properly attested, the
matter stands on an entirely different footing.¢

The admussion here spoken of relates only to the execution.

word ‘admission’ relates only to the admission of a party in the course
of the tnal of a suit, and not to the attestation of a document by the
admission of the party executing it. In other words, 1t has no rela-
tion to any admission of execution made before an attesting witness
without reference to any smt or proceedings But the Patna
High Court has laid down that an admission under this section is
admissible mn evidence even though it be an admission not made in
the course of legal proceedings pending before a Court of Justice,
‘buf which may be an admssion made antecedent to the institution
of legal proceedings,®

CASES,

. P R R Tt en 1y three
ted by
a suit
i jn«mmuth i Rav]:, (1022) 24 27 Cal. 190; Raj Mangal Misir v.
Bom L R * Mathura Dubase. (19155 38 All, 1.
) "7 Seedsharfi Lul\ Musammat Nannhi,

. (rgz1) 44 ALl

ar:shwnr Prasad v Bachw
PR N mg)v (1919)4 L. J. 511, doubted
<" Sfisimmat Hira Bibs v. Rame n Afusammat Hira Bibs v, Ramdhan
dhan Lal, (1021) 6 P. L J. 465. Lal, (1921) 6 P. L. J. 465.
5 Abdul Karim v, Sahmun (1509)



SECS. 70-72,] DOCUMENTARY EVIDEMNCE. 171

for sale thereon, all the executants and the attesting witnesses were
dead, and the evidence tendered 1in proof of the mortgage consisted
of (1} the statement of a witness who professed to be acquainted with
the handwniting of two of the attesting witnesses, (2) a deed of usu-
fructuary mortgage exccuted by one of the executants of the mort-
gage in suit and by the representative of the two other executants,
which referred to and recogmzed the genutneness of the mortgage in
swmit, and (3) a deed of sale executed 1n 1902 by the representatives
or some of the representatives of the executants of the deed in surt,
which recogmzed the genuincness of the usufructuary mortgage
mentioned above It was held that, having regard to ss 69 and 70,
this evidence was not sufficient to prove the mortgage m sut?
Where execution of a document 1s admutted by the party to a suit
against whom it 1s produced in evidence, there 1s no need to prove 1t
formally, even though 1t may be a document attestation of which
is required by law.?

71. If the attesting witness dentes or does not
froof when recollect the execution of the document,
aelng < its execution may be proved by other
execution evidence,

COMMENT,

An ‘attesting witness’1s a person who sees 2 document exccuted,
and signs the document as a witness ?

Where an attesting witness has dented all hnowledge of the
matter, the case stands as 1f there was no attesting wrtness, and
the execution of the document may be proved by other mdepcndem
evidence  This section only operates if the attesting witness denies
or docs not recollect the execution of the document  Under this
sectton execution of a document includes attestation 4

Proof of do- 72. An attested document not required
cumment not re-

qured by 1aw Dy law to be attested may be proved as
to be attested  if it was unattested.

COMMENT.

Where the law does not require attestation for the validity of a
document, 1t may be prorved by adnussion or otherwise, as though
no attesting witpesses exsted,

1 Gobardkan Das v Hon Lal, lom 137
(m|3) 35 All 304 $ Musanwat Hira Dibs v, Ram.
Yarh Lal v Vusameat Nanrhs, .ﬂmw Lol, (1021} 6P L | 465
(|9~|)44 All 127  Sce Jagaunatk v alskmar Sabtiy, Gosh ot Maka
Razp, (1922} 24 Bom L R 120m, 47 y."m (um) r Pat. 154,
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COMMENT.

Thissectionservesas a provisotos. 68.

The effect of this sectron is to make the adrmssion of the exe-
cutant a suffictent proof of the execution of a document as against
the executant himself! even though it may be a document attesta-
tion of which is required by law?  The document 1s not for that
reason binding on other persons, Where, therefore, in a smt on a
mortgage bond agamnst the executant and transferees from him
the former admitted execution, 1t was held that the plaintiff was not
entitled to any relief against the transferees unless, by reason of an
admission of attestation made by them, s. 58 applied to the case, or
;}he plaintiff was otherwise able to prove proper attestation of the

ond.?

This section operates only where the person relying on a docu-
ment has not given any evidence at all of due execution of the
document by the executant but relies on an admission of execution
by the latter. So that if a mortgagor admits execution of the
document in the written statement, 1t is wholly unnecessary for the
mortgagee to adduce any evidence as to execution of the document.
But, if the mortgagee produces evidence of execution and that
evidence discloses that the document was not properly attested, the
matter stands on an entirely different footing.4

The admission here spoken of relates only to the executton.
It must be distingmshed from the admissions mentioned in ss. 22
and 65 () which relate to the contents of a document.

The Calcutta and the Allahabad High Courts have held that the
word ‘admssion’relates only to the admission of a partyn the course
of the trial of a suit, and not to the attestation of a document by the
adnussion of the party executingt. In other words, 1t has no rela~

admussible in evidence even though it be an admission not made in

the course of legal proceedings pending before a Court of Justice,

‘but which may be an admission made antecedent to the institution

of legal proceedings.®
CASES,

[ - -

27 Cal 190; Raj Mangal Misir v,
Mathura Dubawn, (1915) 38 Al

1 Jagannaik v Raup, (1922) =2
Bom L R 1296 (1922 24

2 Asharfi Lalv, Musammat Nannhs,
t1921) 45 All 127,

3 Arsun Sah v, Kelai Rath .
2 pa g Sa elai Rath, (1922)

4 Musammat Hira Bibr v, Rame . . '
dhan Lal, (1921) 6 P. L J. 463 Lat, (1921) 6 P, L. J. 465,

465,
S Abdwl Karim v, Salinen, (1899)
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the handwriting of two of the attesting witnesses, (2) a deed of usu-
fructuary mortgage executed by one of the executants of the mort~
gage in smit and by the representative of the two other executants,
which referred to and recogmzed the genuineness of the mortgage in
suit, and (3) a deed of sale executed 1n 1902 by the representatives
or some of the representatives of the executants of the deed in sutt,
which recognized the genumeness of the usufructuary mortgage
mentioned above It was held that, having regard to ss 69 and 70,
this evidence was not sufficient to prove the mortgage in suit!
Where execution of a document 1s admutted by the party to a st
against whom 1t 15 produced 1n evidence, there 1s no nced to prove 1t
formally, even though 1t may be a document attestation of which
is required by faw.®

71. If the attesting witness denics or does not
Proot when recollect the execution of the document,
e e its execution may be proved by other
execution evidence.

COMMENT.

An attesting witness’is & person who sees o document exeented,
and signs the document as a witness?

Where an attesting witness has demed all knowledge ot the
matter, the case stands as 1f there was no attesting witness, and
the execution of the document may be proved by other independent
evidence Tlis section only operates if the attesting witness denies
or does not recollect the exceution of the document  Under this
sectton execution of a document includes attestation 4
o Troot ot do 72. An attested document not required
qured by 1w Dy law to be attested may be proved as
to be attested  if it was unattested

COMMENT,

Where the law does not requere attestatton for the vahidity of a
document, 1t may be proved by admission or othersise, as though
no attesting witnesses extsted,

\ Gobardhan Dus v Hon Lal, Dom 137
(13) 35 All 304 3 Misanmat Hira Bily

2 “iharfi Lal v Musanmat Nawrkt,  dhan La, (1921) 6 B L ] 465" K
(1921) 44 AR 127  Sce Jagmmath v & Lakshwar Saku v, Gokbul Maks.
Ravp, (1922} 24 Bom L R 1290, 47 rana, (1921) £ Pat, 154
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73. In order to ascertain whether a signature,
Compansonof Writing or seal is that of the person by
Tnature wmen Whem it purports to have been written
others admtted OT made,' any signature, writing or seal
or proved. admitted or proved to the satisfaction
of the Court to have been written or made by that
person may be compared with the one which is to_be
proved, although that signature, writing or seal has
not been preduced or proved for any other purpose.

The Court may direct any person present in Court
to write any words or figures for the purpose of enabling
the Court to compare the words or figures so written
with any words or figures alleged to have been written
by such persen.

This scction applies also, with any necessary
modifications, to finger-impressions.

COMMENT.

This section provides for a case where no witnesses are called
to prove the signature, writing or seal of a person and the compari-
son has to be made by the Court or by a witness called for that
purpose.

Handwriting can be proved i the following ways (—

(1) By proof of signature and handwriting of the person
alleged to have signed or written the docurment (s. 67) : .

(2) By the opinions of experts who can compare handwritings
{s. 40) :

(3) By a witness who is acquainted with the handwriting of a
person by whom it is supposed to be written and signed (s. 47) 2

(4) By comparison of signature, writing or scal with other
admitted or proved (s. 73).

1. ‘ By whom It purports to have been written or made.'—
According to the Bombay High Court this expression means by
whom it is alleged to have been written or made.,! The Calcutta
High Court has construed it to mean that the writing which is in
dispute must itself in terms express or indicate that it was written
by the person to whom the writing is attributed. The Court ob-
served that the section ** does not sanction the comparison of any
two documents, but requires that the writing with which the com-
parison is to be made. ., .shall be admitted or proved to have been
written by the person to whom it is attributed, and next the writing
to be compared with the standard....must ptrfert to have been
written by the same person, that is to say, the writing itsclf must

t Lmperor v Ganpat Balksishua, (1912) 14 Bom, L, R, 310.
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state orindicate that it was written by that person. . ..A comparison
of handwniting is at all times as a mode of proof hazardous and in-
conclusive, and especially when it 1s made by one not conversant
with the subject and without such guidance asrrmght_‘be ldenved
£ o - AT et O ag

) , writing is
L . . A . lar person,
then the case for the prosecution must te taken to be that having
regard to the admitted documents, and the comranson between
them and the disputed writing, the prosecution allcges that the dis-
puted document purports to have been written or made by the
accused.? X

Under clause 3 of the section a Court has power to direct an
accused person, present 1n Court, to make his finger impression for
the purpose described in that section ®

PUBLIC DOCUMENTS,

74. The fcllowing documents are
public documents :—
(1) documents forming the acts or records of the
acts'—
(i) of the sovereign authority,
ii) of official bodics and tribunals, and
(i) of public officers, legislative, judicial and
exccutive, wietler of British India, or of
any otl er part cf Her Majesty's dominions,
or of a foreign ccuntry ;
(2) public records kept in British India of private
documents.?

Public documents

o~

COMMENT.
Documents are divided into two categories : putlic and private,
Tlus section states what comes in the category of puLlic docu-
ments, Section 75 states that ail other documents are pmare.
Certain modes of proof are presenited in regard to public docu-
ments as distingmished from private documents.

" Thereare several exceptions to the rule which requires primary
evidence to begiven. . ..The most important and consricrous excep-
tion, however, 1s with respect to the proof of records, and other
public documents of general conccrnment ; the objection to pro-
ducing which rests on the ground of mcral not physical inconveni-
ence. Theyare, comparativdly speaking. lialle to corruption, altera.

1 Binindra  Kumar v Emperor, 2 Lwprror v Ganpat Balbrithna
(1am) b Cal 467, 502 See Saropm  (sas Y14 Bom L. R 3to, )
:);nv 1ar1 Das Ghose, (1921) 49 Cal 3 King-Emperor v° Tun Hiang,

o 3

(1923) 1 Rang. 759, 7. 1
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tion, or misrepresentation,~—the whole community being interested
in their preservation, and, in most instances, entitled to inspect
them ; while private writings, on the contrary, are the objects of
interest but to few, whose property they are, and the inspection of
them can only be obtamned, if at all, by application to a Court of
justice The number of persons interested 1n public documents also
renders them much more frequently required for evidentiary pur~
poses ; and 1f the production of the originals were insisted on, not
only would great inconvemence result from the same documents
o el . B e Rt

i .
other reasons the Jaw deems 1t better to allow their contents to be
proved by derivative evadence, and to run the chance, whatever that
may be, of errors ansing from inaccurate transcription, either in-
tentional or casual. But, true to its great principle of exacting the
best evidence that the nature of the matter affords, the law requires
this derivative evidence to be of a very trustworthy kind, and has
defined, with much precision, the forms of it which may be resorted
to in proof of the different sorts of public wnitings.’!

1. ‘Documents forming the acts, or records of the acts.”
~—The word ‘ acts’ in the phrase * documents forming the acts or
records of the acts ’ 15 used 1n one and the same sense  The act of
which the record made 15 a public document must be stmilar in kind
to the act which takes shape and form in a public document. The
kind of acts which this section hasin view isindicated bys.78. The
acts there mentioned are ail final completed acts as distinguished
from acts of a preparatory or tentative character. The inguiries
which a public officer may make, whether under the Criminal Proce-
dure Code or otherwise, may or may not result 1n action  There
may be no publicity about them. There is a substantial distinction,
between such measures and the specific act in which they may
result It s to the latter only that this section is intended to refer.
It has, therefore, been held that reports made by a police officer in
comphance with ss. 157 and 168 of the Criminal Procedure Code
are not public documents within the meaning of this section, and
consequently an accused person 1s not entitled, bef'orc tnal, to have

tive official is not a public document.4

“t Dest, 12th Edn, ss 484-485, pp
407-409

2 Queen-Lmpress v,  dArumigam,
(1897) zo Mad. 189, 197, . B. .
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2. ¢Publicrecords kept in British India of private documents.”
—This clause refers to public records of oniginal wills and of
Tegistered documents,

Private docu- = .
ments 75. All other documents are private.

76. Every public officer having the custody of a
Certified o= public document, which any person has
St ™ 2 right to inspect, shall give that person
on demand a copy of it on payment of the legal fees
therefor, together with a certificate written at the foot
of such copy that it is a true copy of such document
or part thereof, as the case may be, and such certificate
shall be dated and subscribed by such officer with his
name and his official title, and shall be sealed, when-
ever such officer is authorized by law to make use of a
seal, and such copies so certified shall be called cer-
tified copies.

Explanation.—Any officer who, by the ordinary
course of official duty, is authorized to deliver such
copies, shall be deemed to have the custedy of such
documents within the meaning of this section.

COMMENT.
Ths section provides the means of proof of public documents

Debt Office 1n the Bank of
. . the meaming of s 74 ; and,
under this section, any person having an interest 1n the document 15
entitled tonspect the same and obtain certified copies thereof

77. Such certified copies may be produced in
raitoof of doce- proof of the contents of the public docu-
dnctian of her. MMeNts or parts of the public documents of
tified copres, which they purport to be copies.

mn{:?o‘ oty 78. The following public documents may

documents be proved as follows :—

(1) Acts, orders or notifications of the Executive
Gow:mmentf of British India in any of its depart-
ments, or of any Local Government or any depa
of any Local Government,— ¥ department

V Chandi Charan Dhar v. Bostab Charan Dhar, {1903) 31 Cal, 28y,
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by the records of the departments, certified by
the heads of those departments respectively,

or by any document purporting to be ‘printed by
order of any such Government :

(2) the proceedings of the Legislatures,—

by the journmals of those bodies respectively, or
by published Acts or abstracts, or by copies purporting
to be printed by order of Government :

(3) proclamations, orders or regulations issued
by Her Majesty or by the Privy Council, or by any
department of Her Majesty's Government,—

by copies or extracts contsined in the London
Gazette, or purporting to be printed by the Queen’s
Printer : .
(4) the Acts of the Executive or the proceedings
of the Legislature of a foreign country,—

by journals published by their authority, or com-
monly received in that country as such, or by a copy
certified under the seal of the country or sovereign,
or by a recognition thereof in some public Act of the
Governor General of India in Council :

(5) the proceedings of a municipal body in
British India,—

by a copy of such proceedings, certified by the
legal keeper thereof, or by a printed book purporting
to be published by the authority of such body:

(6) public documents of any other class in a
foreign country,—

by the original, or by a copy certified by the legal
keeper thereof, with a certificate under the seal of a
Notary Public, or of a British Consul or aiplomatic
agent, that the copy is duly certified by the officer
having the legal custody of the original, and upon proof
of the character of the document according to the law
of the foréign country.

COMMENT,
This section specifies the various ways in which the contents of

a public document can be proved.

The word ‘may' is uscd only as denoting a mode of proof
other than the ordinary one, namely, the production of the eriginal,
For, when the original is a public document within the meaning o
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3. 74, a certified copy of the document, but no other kindof second-
ary evidence, 1s admissible,

This section does not appear to have the efiect of absolving the
parties from any rules governing the proof of facts on which they
desire to rely. It s to be observed that the section does not say
how any fact, historical or otherwise, 1s to be proved by the partics,
but gives the Court liberty to resort forits aid to appropnate books
or documents of reference on matters of public hustory !  The pro-
ceedings of Parliament may be proved under cl. 2 by the journals
of the House of Commons or by copies purporting to be pninted by
order of the Government.2

The Calcutta High Court has held that a Court is not bound to
have recourse exclusively to the mode of proof 1n respect of published
documents set out 1n this section  This 1s a pernussive and not an
exclusive section 3 On a point of limutation, the version contained
1 the published Acts and not that contamed in the Gazctte was
adopted by 1t 4 The Lahore High Court, on the other hand, has
laid down that the text published 1n the Gazette must be taken to
be the authonsed text of the Limitation Act under cl. (2) of this
section®

Burmese seal,—The merc presence on a document of the im-
pression of a seal, such aswas in use by the High Court of the for-
mer Burmese Government, is no sufficient proof of the correctness
of the document as a copy, of the existence of an original, or of the
genuineness of the transaction to which it purports to testify, Such
evidence can be manufactured without any great difficulty, and the
Courts must be on their guard against 1ts acceptance unless under
proper tests and safeguards.®

PRESUMPTION AS TO DOCUMENTS.

79. The Court shall presume every document
Presumption  purporting to be a certificate, certified
Mo Senune copy or other document, which is by
copies lIaw declared to be admissible as evidence
of any particular fact and which purports to be duly
certified by any officer in British India, or by any
officer in any Native State in alliance with Her Majesty,
who is duly authorized thercto by the Governor

General in Council, to be genuine :

v " Thse Enghshman’ Ltd v 4 Ibid,
Lajpat Rax, (1910) 37 Cal 760 5 Gobind Das v Rup K'*
Ihid 123} 4 Lah 167,

3 {
3 Seodoyal Khemkia v. Jokarmull 8 ‘Aa Maze Zet v. Maxng
Manmull, {1923} so Cal 549, 560 (1897-1g01) 2 U. B. R, 404,



176 THE LAW OF EVIDENCE. [cHAR, V.

by the records of the departments, certified by
the heads of those departments respectively,

or by any document purporting to be printed by
order of any such Government :

(2) the proceedings of the Legislatures,—

by the journals of those bodies respectively, or
by published Acts or abstracts, or by copies purporting
to be printed by order of Government :

(3) proclamations, orders or regulations issued
by Her Majesty or by the Privy Council, or by any
department of Her Majesty’s Government,—

by copies or extracts contained in the London
Gazette, or purporting to be printed by the Queen’s
Printer : B
(4) the Acts of the Executive or the proceedings
of the Legislature of a foreign country,—

by journals published by their authority, or com-
monly received in that country as such, or by a copy
certified under the seal of the country or sovereign,
or by a recognition thereof in some public Act of the
Governor General of India in Council :

(5) the proceedings of a municipal body in
British India,—

by a copy of such proceedings, certified by the
legal keeper thereof, or by a printed book purporting
to be published by the authority of such body:

(6) public documents of any other class in a
foreign country,—

by the original, or by a copy certified by the legal
keeper thereof, with a certificate under the seal of a
Notary Public, or of a Bntish Consul or aiplomatic
agent, that the copy is duly certified by the officer
having the legal custody of the original, and upon proof
of the character of the document according to the law
of the foréign country.

COMMENT.

This section specifies the various ways in which the contents of
a public document can be proved :

The word ‘may” is used only as denoting a mode of proof
other than the ordinary one, namely, the production of the original,
For, when the original is a public document within the meaning of
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and purporting to be signed by any Judge or Magis~
trate, or by any such officer as aforesaia, the Court
shall presume—

that the document is genuine; that any state-
ments as to the circumstances under which it was taken,
purporting to be made by the person signing it, are
true, and that such evidence, statement or confession
was duly taken,

COMMENT,

The presumptions to be rarsed under thus sectton are consider-
ably wider than those under s. 79. They embrace not only the
genuineness of the document, but that 1t was duly taken and given
under the circumstances recorded 1n the document. The case of
copies of judicial depositions stands 1n a very different position from
a species of evidence often tendered, that of offictal copies of peti-
tions, etc,, made to Courts and especially to revenue authonties.
When a deposition 15 taken 1n open Court or a confession 1s taken
t A ) N ¢ publicity and solemnity, which

that all was fairly done to raise a satisfactory prima facte presump-
tion, Prisoners who have confessed are constantly seeking to
escape the consequences of their acts by declaning on their trial that
their statements were extorted from them , witnesses confronted by
their former depositions swear that they were never explamned to
them before signature, or that what they said has not been correctly
taken down The presumptions under this section are not con-
clusive , they may be rebutted.t
Thus section does not render admussible any particular kind of

evidence, but only dispenses with the necessity for formal proof 1n
the case of certain documents taken in accordance with law. If a
document has not been taken in accordance with law, this section
does not operate to render 1t adnussible, The section merely gives
legal sanction to the maxim * Omma presumuniur rite esse acta ™
with regard to documents taken in the course of a judicial proceed-
ing? \Where, for instance, a confession 1s reduced to wnting by a
Magistrate in accordance with the provisions of the Criminal Proce-
dure Code, the record 1s admissible 1n evidence, without further
proof.? .
¢ Taken in accordance with law, and purporting to be signed
by any Judge or Magistrate, etc.’—If particular provisions of law

t Norton, 261-62. (Cr).

2 Queen-Empress v Prean, (1886) 3 Khenan v. The Croav, ‘I9z4)
© Mad. 224, 227. Se¢ Hashim v The 6 Lah. 58,
Lmpress, (1000) P R No a of 1900 =
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Provided that such document is substantially in
the form and purports to be executed in the manner
directed by law in that behalf,

The Court shall also presume that any officer
by whom any such document purports to be signed
or certified, held, when he signed it, the official charac-
ter which he claims in such paper.

COMMENT,

This section proceeds upon the maxim emma presumuniur rite
esse acta {all acts are presumed to be rightly done). In fact all the
following sections down to s. go inclusive, are illustrations of, and
founded upon, this principle. ~But though the Courts are directed
to draw a presumption in favour of official certificates, it is not a
conclusive presumption, but rebuttable, It is but a prima facic
presumption, and if the certificate, etc., be not correct, its correct-
ness may be shown. On the same maxim stands the Jast clause of
this section. It is very old law, that where a persen acts in an
ot : T * that he was duly appointed.!

» be a certified copy of a record

. presumed, under this section,

to be an accurate copy of the record of evidence. This presumption

is liable to be rebutted. This section imperatively directs the Court

to raise the presumption. The terms of s. 114 are only permissive.

The words * shall presume ’ indicate that if no other evidence is

given the Court is bound to find that the facts mentioned mn the
section exist,

Clause 2.—Where a letter purporting to be issued from the

b ore oy B ISR e R

had ordered or authorised a prosecution under s. 16 of the Criminal
Procedure Code. The presumption under this section would have
arisen if the letter had been signed by the Chief Secretary himself.?
80. Whenever any document is produced before
Presumption  any Court, purporting to be a record or
astodocuments memorandum of the evidence, or of
produced as re- . H
cord -of evi- any part of the evidence, given by 2
dence witness in a judicial proceeding® or before
any officer authorized by law to take such evidence
or to be a statement or confession by any prisoner
or accused person, taken in accordance with law,

! Norton, 260-G1. . dhun, (1922) 50 Cal. 135.
2 Ouullah v. Bens Madhab Chou=
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to be a newspaper or journal, or to be a copy of a private
Act of Parliament printed by the Queen’s Printer and
of every document purporting to be a’ document directed
by any law to be kept by any person, if such document
is kept substantially in the form required by law and
is produced from proper custcdy.

COMMENT.

As to the meaning of the expression ** proper custody ** see the
explanation to s. go, 1ntfra.

As to the relevancy of statements in Gazettes, see s 37. The
second part of this section includes most of the documents which
contain matters referred to in s. 35 and which are declared to be
public documents by s. 74.

82, When any document is produced before any
Court, purporting to be a document
nstr:e;:cx?x&‘g: which, by S’-e lp\gv in force for the time
Fmma i being in England cnd Irelend, would be
ontproof of seat  admissible in proof of any particular
or signature in any Court of Justice m England or
Ireland, without proof of the seal or stamp or signature
authenticating it, or of the judicial or official character
claimed by the persen by whem it purports to be
signed, the Court shall presume that such seal, stamp
or signature is genuine, and that the person signing
it held, at the time when )e signed it, the judicial or
official character which he claims,
and the document shall be admi:sible for the same
purpose for which it would be admissible in England
or Ireland.

COMMENT.
This section enables the Courts in British India to recognize
presumptions N N o * which are
. recoznized in * 1t proof of
the s2al or sig person by

wham they purpart to have been signed, are admissitle in England,
will be admissible in British Courts in India,
83. The Court shall presume that maps or plons

Tromption  purporting to be meds by the authority
as to maps ot of Gove:nment were s» made, and are
plans made by
authority  of accuratz; but maps or plans made, for
Gavemnment.  the purpeses of wny cause must be
proved to be accurate.

-
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COMMENT.

The presumption as to accuracy is limited only to maps or plans
made under the authonty of Government ! In all other cases proof
of accuracy is needed.

The presumption in regard to the accuracy of a map made
under the authonty of Government is 1n 1o way affected by the fact
that such map has been superseded by a later survey map made
under the same authority, and by an order of the Board of
Revenue.?

Maps and surveys made 1n India for revenuepurposes are official
documents prepared by competent persons and with such publicity
and notice to persons interested as to be admissible and valuable
evidence of the state of things at the time they are made. They
are not conclusive, and may be shown to be wrong; but, in the
absence of evidence to the contrary, they may be judicially received
in evidence as correct when made.3

84. The Court shall presume the genuineness of
every book purporting to be printed or
n Y :

as 1o comeciione published under the authority of the
of laws and re- Government of any country, and to
portsofdecssions o ontain any of the laws of that country,
and of every book purporting to contain reports of

decisions of the Courts of such country,

COMMENT.

Thus section should be read along with s. 38, It dispenses with
the proof of the genwneness of authorized books of any country
contaming laws and reports of decisions of Courts. Section 57
authorizes the Courts to take judicial notice of the existence of all
laws and statutes in British India and in the United Kingdom.
Section 74 recoghuizes statutory records to be public records. Sec-
tion 48 lays down the method of proving the statutes passed by the
Legislature.

85. The Court shall presume that every docu-
Presumption  TRENL  purporting to be a power-of*
as topawers-of- - attorney, and to have been ecxecuted
attorney before, and authenticated by, a Notary
Public, or any Court, Judge, Magistrate, British Consul
or Vice-Consul, or representative of Her Majesty, or
of the Government of India, was so executed and
authenticated.
1 Rahmat-Ulle Khan v Secretary  Dutt, (1850} 5 Cal, 822,
of State for India, (1013) P. R No 63 & Jagadindra Nath Roy v. Secretary
of 1913, of State for India, {t902) 30 Cal. 201,
2 " Joggessur Stugh v, Byount Nath v, ¢4 .
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COMMENT.
The words “* shall presume ** indicate that the section is mar-
datory.

This section does not exclude other legal modes of proving the
execution of a power-of-attorney.!

' CASE,

On an apphcation for letters of admnistration with the will
annexed, made by the attorney of the executors therein named, 1t
appeared that the applicant’s power-of-attorney was not exceuted in
the presence of a notary public ; but, with regard to the execution by
‘each of the executors, one of the attesting witnesses had made a
declaration before a notary public to the efiect that he witnessed
the execution of the power-of-attorney by one of the executors, and
that the signature of the other attesting witness was the proper

oo o ! o " each decluiation was
¢ It was held that

86, The Court may presume that any document
Presumption purporting to be a certified copy of any
us to ceriified Judicial record of any country not forming
copies of foregn  part  of Her Majesty’s dominions is
yudicial records . :
genuine and accurate, if the document
purports to be certified mn any manner which is certified
by any representative of Her Majesty or of the Govern-
ment of India m o1 for such country to be the manner
commonly in use i that country for the certification

.of copies of yudicial records.

An officer who, with respect to any terntory or
'place not forming part of Her Majesty’s dominions,
is a DPolitical Agent therefor, as defined mn section 3,
clause (40), of the General Clauses Act, 1897, shall for
the purposes of this section, be deemed to be a repre-
sentative of the Government of India in and for the
country comprising that territory or place.

COMMENT,

N This section lays down that 1f a copy of a foreign judicial record
purports to be certified n a given way, the Court maypresume it to
be genuine andaccurate It however, does not exclude other proof,
for, under ss. 65 and 66, sccondary evidence may be given of public
documents, without notice to the adverse part), when the person

1 Tore Slalen, (189%) 21 Mad 402,  Ibid. -
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in possession of the documents is out of the reach of, or not subject
to, the process of the Court.!

This section contains an instance of documents which s. 65,
cl. (f), seems to refer to,

The provisions of this section are imperative and must be
complied with. In the absence of the certificate referred to in this
section, the statements of witnesses taken in a Court of law in
the Jaipur State are not admissible in evidence although they
were forwarded by the Resident in due course.2

87. The Court may presume that any book to
Presumpton  Which it may refer for information on

v to books, matters of public or general interest, and
mapsandeharts  {hat any published map or chart, the
statements of which are relevant facts and which is
produced for its ifispection, was written and published
by the person and at the time and place, by whom or
at which it purports to have been written or published.

COMMENT.

This section cnables the Court to presume that any book to
which 1t may refer for information on matters of public or ge_neml
interest or any published chart or map, was written and pubhd}ed
by the person, and at the time and place by whom or at which
it purports to have been written or published. See ss. 36 and 83.

88, The Court may presume that a message,
Presamption fOTWarded from a telegraph office to the
astotelegrapbic  person to whom such message pl}rports
fessages. to be addressed, corresponds with 2
message delivered for transmission at the office from
which the message purports to be sent; but the Court
shall not make any presumption as to the person by
whom such message was delivered for transmission.
COMMENT. ]

This section allows the Court to treat telegraphic r_nessnst:
received, as if they were the originals sent, with the eaception, tha
a presumption is not to be made as to the persons’ by whom il!cyi
were delivered for transmission and, unless the non-production ¢
the originals is accounted for, sccondary evidence of their contents
is inadmissible. :

This section enables the Court to accept the hearsay s(n((‘ﬂ"‘z‘d
as evidence of the identity of the message delivered with that haxgd\
in.

1 Haranund Roy Chetlangsav. Ram  {1923) s Lah, vos, }
Gopal Chetlangra, (1899) 2 Bom, L.R. 3 Lmperor v. Abdul

562, 27 Cal, Gy, P, C. 27 Bom L R. ,
3 Murli Das v, Achwt Das,
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89. The Court shall presume that every docu-
Presumption ment, called for and not preduced after
:;’9;‘: d‘:f‘c"—f“g; notice to produce, was attested, stamped

docments’ not and executed in the manner required by
produced law.

COMMENT,
_When a document is called for and not produced after proper
notice so to do, the Court shall presume that it was duly attested,
stamped and executed in the manner prescribed by law. The sec-
tion refers only to stamp, execution and attestation on documents.
It is restricted to cases where notice to produce a document is given
to a party. Where a document 1s shown to have remained un-
stamped for some time after 1ts execution, the party who relied on
it must prove it to have been duly stamped.
90. Where any document, purporting or proved
Presumption 10 be thirty years old,! js produced from
Batodocuments  any custody which the Court in the parti-
yyearsold  enjar case considers proper, the Court may
presume that the signature and every other part of
such document, which purports to be in the hand-
writing of any particular person, is in that person’s
handwriting, and, in the case of a document execnted
or attested, that it was duly executed and attested by
the persons by whom it purports to be executed and
attested.

Explanation.—Documents are said to be in proper
custody if they are in the place in which. and under the
care of the person with whom, they would naturally
be ; but no custody is improper if it is proved to have
had a legitimate origin, or if the circumstances of the
particular cage are such as to render such an origin
probable,

This explanation applies also to section 81.

Iitustratons
{4) A has been 1n possession of landed propesty for a long time, He
produces from bus custody deeds relating to the land, showing his titles to r.
The custody is proper.
(8} A produces deeds relating to landed property of which he is the morta
gagto. The mortgagor 15 1n possession. The custody s proper. I
{9 A,a connection of B, produces decds relating to landsin B's possessp =

. |
which were deporited with hum by B for s\fe custody. The custody is prog®s
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COMMENT. N
The object of this section is not to make it too difficult for
persons relying upon ancient documents to utilize those documents
in proving their cases. It is intended to do away with the insuper-

to be more than thirty years old, if it be produced from what the
Court considers to be proper custody, it may be presumed that it
was executed and attested by the parties whose signatures it bears.!
If a document 15 more than thurty years old no proof of it need be
given, 1f 1t has been so acted upon or brought from such a place as
to offer a reasonable presumption that 1t was honestly and fairly
obtamed and preserved for use and is free from suspicion of dis~
honesty.?

No legal presumption can anse as to the genuneness of a
document more than thirty years old, merely upon proof that it was
produced from the records of a Court 1n which it had been filed at
some time previous. It must be shown that the document had been
so filed in order to the adjudication of some question of which that
Court had cognizance, and which had come under the cognizance of
such Court.$

The presumption allowed by this section 1s not a presumption
which the Court 1s botnd to make, and the Court may require the
document to be proved in the ordinary manner+ It is mn the
discretion of a Court whether it will raise the presumption in favour
of a document for which this section provides, but this discretion is
not to be exercised arbitranly ; 1t must be governed by principles,
which are consonant with law and justice, And while on the one
hand great care is requisite in applying the presumption, on the
other hand it is clear that very great injustice may be perpetrated,
1f an ancient document coming from proper custody is rejected by
a Court capriciously or for inadequate reasons. ** Because a docu~
ment purports to be an ancient document and to come from proper
custody, 1t ° oottt . T b
assumed.
ness,and t ., . . '
due execution, there 15 an end of it. But if no stich grounds exist.
and it satisfies the conditions preseribed by s. go of the Indian
Evidence Act, then proof of execution s dispensed with, and it is to
be dealt with on the same footing as any other genuine mstrument.

1 Lkeowree Singh Roy v. Rylash

o18.
Chunder Mookerjee, (1873) 21 W.R 4 Musapmat  Shafig-un-missa ¥4

. Raga Shaban Al Khan, (1004) 6 Bors
2 Hars Dhangar v. Beru Dasru, L 'R. 730, 26 All. 581, I. c.3 Amr V2

{1868} s B. H. C. (A. C. J.) 135 Nur BMukammad, (i502) P, R, No, 8%
3 Gudadlsur Paul Choudhry v, Dhve  of 1902,

rub Churder Iikuttacharys, (18%0) 5 Cal,
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If the authority or the title of the executant, for example, be not
yuestioned, then effect is to be given to it as though he had the
Tequisite authority or title If cither be questioned, then of course
the person on whom the burden of proof lies must adduce evidence
tosatisfy the Court on the point, or he fails, When the genuineness
of 2 document purporting to be an ancient document is put 1n 1ssue
it appears to have been sometimes thought that any presumption
in its favour is thereby excluded. But this would be to deprive the
party producing it of the benefit of the presumption precisely in
the circumstances in which he most stands in need of itsaid ~ And
there seems to be no difference in principle between cases in
which due execution is traversed without morc—those, that 1s, in
which the party v it to proof of 1t, and
those in which it 15 a forgery, except
that, in the latte R >urt may be aroused
by the nature of the plea  But in the one case, as 1n the ather, the
presumption merely takes the place of the evidence which would,
where a modern document 1s cancerned, be necessary for the purpose
of proving due execution The Court may decline to raise the
oo N 77 Thcument must
But where
.. . . st be met and
rebutted in the same way as direct evidence of execution 1n the case
of a medern document” The proper rule 1s. .well stated by Mr.
Taylor He says (p 587, 8th Edn )—'An ancient deed, which
has nothing suspicions about 1t, 1s presumed to be genume without
‘express proof, the witnesses being presumed dead, and 1if found in
proper custody and corroborated by evidence of ancient or modern
corresponding enjoyment or by other equivalent or explanatory
Pproof, 1t will be presumed to have constituted part of the actnal
transfer of the property therein mentroned, because this i< the
usual course of such transactions ' Before a Court 15 Justified in
making a presumption in favour of the genuincness of an ancient
document 1t should be satisfied alitnde that there is good ground
> for accepting it as a true document 2 If there are circumstances
in the case which throw great doubt on the genumneness of a docu-
ment more than thirty vears old, even 1f 1t 1s produced from proper
custody, the Court may exercree its discretion by not admitting
that document in evidence without former proof, and reject it when
o 52_:';11 proof 1s givens

- ¢ - --*-ntdocument depends
affairs necessanly, or
' .
¥ Der INML, . in Govmda Hana  Khaw, (s004) 26 All sS1,6 .
v. Protap Narasn khopadhva, TR.750, P.c. Charttar flai v, -
{1902) 29 Cal, 740, 747. Mikan, (1015) 3 PL L. ¥,
2 Jesa Lat' v Mussammat Ganga 4" Hars Chiriaman Dikshet
Deri, (1013} P. R, No, §1 of 1013, Lakshmn, (1886) 11 Bom, §
3 Shafigernsmissa v, Shaban Al
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1. ¢Thirty years old.’—The period of thirty years is to be
reckoned not from the date upon which the document is filed in
Court, but from the date on which, it having been tendered in
evidence, 1ts genuimeness otherwise becomes the subject of proof.t

A document dated August 3, 1888, was produced in Court on
December 19, 1917, and 1ts genuineness was not called in question
up to August 12, 1918, when the first Court gave its judgment. It
was only when the case came up to the appellate Court that the
defendants took the objection that the document had not been
proved. The District Judge held that the period of thirty years
should be reckoned from the date of his predecessor’s order
remanding the case. It was held that the period of thirty years
laid down 1n this section should at all events not be reckoned from
a date earlier than August 12, 1918, when the trial Court gave its
decision and the due execution of the document could therefore
be presumed.?

Secondary evidence of ancient The p p
allowed by this section may be applied where the original _?ia
P P EE A T P DA

is proved to be a true copy a presumption may be made in favour
of the genuineness of the original.4

In a suit to recover possession of land, the defendant relied
principally on 2 document which was filed in the Munsifi's Court
in support of his title, According to the evidence this document
had been prepared with reference to a document of an earlier date.
This earlier document was not produced, though it was admittedly
i Y B prog 1. . B v .

€

although the exhibit was admissible as secondary evidence, it was
only secondary evidence of the contents of a document. There was
no evidence that the document, of the contents of which the exhibit
was evidence, was in fact executed in 1862 between the parties
mentioned, and inasmuch as the exhibit was a_copy and not the
original, the presumption which, under this section, may be made
where a document over twenty years’ old is produced, ought not
to be made.®

1 AMiuu Sirkar v, Rheodoy Nath 41 All. 592; Sawan Singh v. Karim
Roy, (stq) 5 Cal, L. R, 135, Daksk, (1910) P. R, No. a3 of 1910.

2" Ladka Singh v, Msi. Hukom Devi, 4 Somayajulu v. Seethayya, (1923}
{1923) 4 Lah, 233. 46 Mad. 92, ». p.

2 “Zshei Prasad Singh v. Lalli Jas 8 Appalhura Patiar v. Gopala
Kunwar, {1900) 72 All, 294; Dxarka Pamihkar, (1901} 25 Mad, 674
Singh v, Ramanand Upadhia, {1919) .
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Burma.—As to the presumption which a Court may make
under this section, the power thereby given must be exercised with
great discretion in a country where documents are written on such
material as a palm leaf, and where in Burmese time neither parties
nor witnesses were ever in the habit of attachmng thewr signatures, so
that the term * execution ™ is rather a conyenient expression than
a correct description of the actual proceeding.!

Explanation.— Proper custody’ mcans the custody of any
person so connected with the deed as that his possession of 1t does
not excite any suspicion of fraud 2 It is not necessary that the
document should be found 1n the best and the most proper place of
deposit. The section insists only on a satisfactory account of the
origin of the custody, and not on the history of the continuance,
Possibly the onigin of the custody was alone regarded as material
because it 1s intelligible that anctent documents may be overlooked
and left undisturbed notwithstanding a transfer of old, or creation
of new, interests 3

As to what 15 ‘proper custody,’ Tindal, C. J., has sad:
** Documents found 1n a place in which, and under the care of per-
sons with whom (such} papers might naturally and reasonatly be
expected to be found, are precisely in the custody which gives
authenticity to documents found within it, for it 1s not necessary
that they should be found in the best and most proper place of
deposit. ~If documents continue in such custody there never would
be any question as to their authenticity * but it 15 when documents
are found 1n other than the proper place of deposit that the inves-
tigation commences, whether it was reasonable and natural ender
the circumstances 1n the particular case, to expect that they should
have been in the place where they are actually found ; for 1t is
obvious that whilst there can be only ene place of deposit strictly
and absolately proper, there may be various, and many that are
reasonable and probatle, though differing in degree, some being
more so, some less; and in those cases the proposition to be
determined is, whether the actual custody 1s so reasonably and
probably to be accounted for that it impresses the mind with the
conviction that the instrument found in such custody must be
gennine. That such 1s the character and description of the custody
whch is held sufficiently genume to render a document admissible
appears from all the cases.'™*

CASES,
\Where a Kabuliyat more than thirty years old purported to
have been executed by a person as Am-mukhtar {attorney) for two

vt AMa Lon v Maung Alyoe, (1892- L R 1441 z7 Bom, 452.
a6)2U I R, 350 A Inshep of Meatk v, Marguess
2 Dosdem Nealev Samples, (1835)  of Winchester, (1836} 3 Bing. N, C. 183,
BAd. &I, 155, 200
Tajudin v Gorsnd, (1902) § Bom.
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ladies, it was held that under this section no doubt there should be
2 presumption that the document was executed by that person as
Am-mukhtar, but 1t must be proved that he had authority to execute
the document on behalf of the ladies.?

Proper custody.—\Where a daughter professed to hold under a

lease, more than thirty years old, in favour of her father, and was
found to have been 1n possession of the land ever since her father's
death for a period of forty years without imterruption on the part
of the father's heirs, 1t was held that the daughter’s custody of the
lease was a natural and proper custody within the meanming of this
section.?
A person, who had obtained possession of a document, which
would naturally come into his possession, fasled to restore 1t after his
right to possess 1t had ceased, and the document was produced from
his custody. It was held that his falure to do so did not make
the custody 1mproper within the meaning of this section.®

Where a will and an anumati-patra were deposited by the
father of the executant, a few days after the latter’s death, with the
Collector, together with an application praying that the Court of
Wards should take over the estate left by the deceased, and the
two documents were proguced from the Collector’s office fifty-four
years afterwards, and filed, 1t was held that they had been produced
{from proper custody within the meaning of this section, and that the
Court was entitled to presume that they were genuine.*

1 Ramam: Kanta Ray v Blum- 3 Shama Charan Nands v, Abht~
nanden Stngh, (1923) 50 Cal. 526 yam Goswams, (1906} 33 Cal. 511,

2 Tradokia Nath Nundi v Shiurno 4 Rajppdra Prasad Bose v. Gopal
Chungons, (1885) 11 Cal, 539 Prasad Base, (1924) 4 Pat. 67.



CHAPTER VL
OF THE EXCLUSION OF ORAL BY DOCUMENTARY
EVIDENGE.

91, When the terms of a contract, or of a grant,
oreidence or of any other disposition of property,
tracts, grants have been reduced to the form of a
Poation ot me.  document, and in all cases in which any
Pmyreducded to matter is required by law to be reduced
Torm ©1 9" 4o the form of a document, no evidence
shall be given in proof of the terms of such contract,
grant or other dispositon of property, or of such
matter, except the document itself, or secondary
evidence of its contents in cases in which secondary
evidence is admissible under the provisions herein-
before contained.

Exception 1.-—When a public officer is required
by law to be appointed in wnting, and when it is shown
that any particular person has acted as such officer,
the writing by which he 1s appomnted need not be proved,

Exception 2.—\Wills admitted to probate in British
India may be proved by the probate,

Explmmtz'on 1.—This section applies equally to
cases in  which the contracts, grants or dispositions
of property referred to are contained in one document
and to cases in wliuch they are contained in more

documents than one.

Explanation 2,—Where there are more originals
than one, one original only need be proved

Eaplanation J—Tllc statement, in any document
whatever, of a fact other than the facts referred to
in _this section, shall not preclude the admission of ora]
cvidence as to the same fact.
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ustrations,

(4) M a contract be contained in several letters, all the letters in Which it
ia contained must be proved,

{b) Ifacontractis ined in a bill of exch: , the bill of exch: must
‘be proved

(¢} If a byl of exchange is drawn in a set of three, one only need be
proved.

(d) A contract, 1 wnting, with B, for the delivery of indigo upon certain
terms

The contract mentions the fact that B had paid A the price of other indigo
contracted for verbally on another occasion. .

Oral evidence is offered that no payment was made for the other indigo The
ev:dence 15 admissible.

{¢) A gves B a receipt for money paid by B,

Oral cvidence js offered of the payment.

The evidence is admussible,

COMMENT,

This scction and s. 92 define the cases in which documents are
exclusive evidence of transactions which they embody. Sections
93-100 provide for the interpretation of decuments by oral evidence

When a transaction has been reduced to wntmg either by
agreement of the parties or by requirement of law, the writing
becomes the exclusive memorial thercof, and no evidence shall be

. s 41 - temsemstens emocet the document atself or second-

hevidence is admissible. This

. .o * he best evidence, of which the

case in sts nature is susceptible, should always be presented. This

rule does not demand that the greatest amount of evidence which

can pos=1bly be given of any fact; lut its design is to prevent the

introduction of any, which, from the nature of the case, supposes
that better cvidence is in the possession of the party.!

The section provides two things : (1) if the transaction has been
reduced into writing, then the existence of this document excludes
all other evidence of the transaction ; (z) where any matter is required
by law to be reduced into the form of 2 document, then the docu-
ment itself must be put in evidence. The first provision refers to
transactions voluntarily reduced to writing, The second refers
to those cases in which any method is required by law to be reduced
to the form of a document, .., sale of immovable property of the
vatue of one hundred rupees and upwards, mortgage for an amount
exceeding one hundred rupees, a lease of immovable property for a

t Tayler, rith Hdn.,, s, 391, p. where 2ccondary evidence of a tales
394, Sco Lnfisham Ah v, “famma deed was admitted, °
Prasad, {1921} 24 Bom, L. X. 673,
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vear at least, @ trust of immovable property, 2 gift of immovable
property,} ete

If the parties have intended to reduce all the terms of the
contract mto writing, then no parol evidence 1s admissible, but if
they intended only to reduce into wrting a portion of the terms
of the contract, then they are entitled to give parol evidence of the
terms which they did not intend to reduce into writing.? Illustra-
tion (b) refers to the first part of the section.

Where a written contract has undergone subsequent alteration
by agreement of the parties to 1t, the Court will look only to the
final expression of the contract in construng 1t.*

The general rule laid down 1n this section 15 subject to the
exceptions laid down 1n the following ss, 95 and 97. Where a sale-
deed descnibes the land sold by wrong survey numbers, extrinsic
evidence 1s admussible toshow * ' *- tf 0 0 e
actually sold and delivered
numbers,* This section has n
evidence of the matter rediCiu wv rrssesp. 42 stases use 15 1oL
evidence of the matter stated therein and 1t does not therefore
exclude oral evidence of such matter.’

Under English law, 1n an action on a written contract, oral
evidence 16 admssible to show that the party liable on the contract
contracted for himself and as the agent of his partners Such
partners are hable to Bel sued on the c ntr::ct, though no allusion

R e ahm P A SNt

-

Dying declaration,—A petition of complaint and the examin-
atton of the complamant on oath under s 200 of the Cnminal
Procedure Code are admissible as dymng declarations under section
32, cl. (1), and are not, as such, matters required by law to be reduced

1 See Chougatta v. Chatar Simg, U B R 385
(1877} P R. No 18 of 1878, Fatteh 4 Koruppa Goundan alas Thop.,
Singk v Maan Stngh, (1853} ¥ R . ' Tt 7
No. 131 of 1883

% Jumna Doss v. Srinath Koy,

{2856} 17 Cal 176 n Sec Sangam Lal - . .

A, Mussammat Sikandar Jehan Begam, . LY

Kirpa Ram and Thakur Das, (1889) * ' a
P R, No, 183 of 1889, T, " fraseds |

: Lo

3 Maung Po Thet A S B M. M Lt v liassan slumoops, ugzo) 2

Artinackelium  Chetty, (1897-3901) 2 Bom L. R, 767 3
. 7
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tothe form of a document within the meamng of this section so
as to exclude parol evidence of their terms.!

Exception 1.—This exception 1s partly based on the maxim
omima praesumuntur rite esse acta. ** It 1s a general principle, that a
person’s acting 1 a public capacity is prima facie evidence of his
having been duly authonsed so to do; and even though the office
be one the appointment to which must have been in wnting, it 1s
not, at least 1n the first instance, necessary to produce the docu-
ment, or account for its non-production.’?

“This presumption of the due appomntment of public officers
rests on three grounds: 1st, A principle of public policy. 2nd,
In some degree on the ground that, in many cases not to make
1t would be to presume that the party acting had been guilty of 2
breach of the law, 3rd, In the case of public appointments, there
are facilities for disproving the regularity of the appomtment which
do not exist in the case of the agents of private individuals.”?

Exception 2,—Probate means a copy of a will certified under
the seal of a Court of competent jurisdiction, with a grant of ad-
mimstration to the estate of the testator.t Probate of a will is
evidence of the contents of the will against all the parties inter-
ested thereunder Probate 1s secondary evidence, but it is made
admissible by this section.

Explanation 1.—Illustration (a) to the section exemplifies
this explanation. When parties negotiate at a distance by letters
or telegrams, the entire mass of correspondence indicates the true
nature of the agrecment entered into by the parties.

Explanation 2,—Illustration (¢} exemplifics the meaning of
this explanation. See s. 62, Explanations 1 and 2. Bills of ex-
change and bills of lading have more originals than one.

Explanation 3,—Illustrations (d) and (¢) exemplify this
explanation, When the contents of any document arc in ques-
tion, erther as a fact in issue or a subalternate principal fact, the
document is the proper evidence of its own contents, and_all
derivative proof 1s rejected until its absence is accounted for. But
when a written instrument or document of any description is not
the fact in 1ssue, and is merely used as evidence to prove some
fact, independent proof aliunde is receivable. Thus, although a
receipt has been given for the payment of money, proof of the
fact of payment may be made by any person who witnessed it.
A receipt for sums paid in part liquidation of 2 bond hypothecat-
ing immovable property must be registered to render it admissible
as evidence. Under illustration (¢) to this section such payments

¥ Gouridas Namasudrav. Lmperor, 3 Ibud, 3, 383, p 3ts. .
(r908) 36 Cal, 659 . 4 The Indian Successson Act N
2 Heat, 124h Jdn, 8 356, pp.  of 1865).8. 3,
313:314.
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may nevertheless be proved by parol evidence, which 1s not ex-
cliuded owing to the 1nad bihty of the d ary evidence.!

In a swit, which was brought for the price of goods sold and
delivered, the plaintiff swore to the fact of the sale and tendered
in evidence a written admussion of the defendant that the goods
had been suppled to him  The wnting was rejected, as unstamp-
ed, and the smit was dismussed. It was held that the Judge should
have allowed the plamnhff an opportumty of proving by oral
testimony the delivery of the goods sold, and thewr value? So,
although where the contents of a marnage register are 1n 1ssue,
verbal evidence of those contents 1s not receivable, yet the fact
of the marnage may be proved by the independent cvidence of a
person Who was present at 1t

Where a written document 15 defective as a valid and finally
concluded agreement such defect may be supplied by the subse-
quent actings and conduct of the parties, as where subsequent
acts of the parties themselves disclose a state of aftairs consistent
only with the existence of an agreement mutually recogmsed and
acted upon as 1f the instrument were binding #

Suit on a promissory note inadrmussible in evidence.—The rulings of the
Indian High Courts on the question where money is lent to
< person who passes a promussory note, but the note 1s
1nadmsstble 1n evidence for want of sufficient stamp or for any
other reason, may be classified m the two classes lucidly enunci-
ated by Garth, C J, in Sheskh Akbar v.Shetkl Khan® 1n whichthe
questron was whether a copy of a lost prommssory note, Which was
stself madmussible as being insufficrently stamped, could be recenved
m evidence The Court held that 1t could not be received m
evidence  Garth, C. J,saxd  * When 4 cause of action for money
15 once complete 1n atself, whether for goods sold, or for money
Ient, or for any other claim, and the debtor then gives a bill or note
to the creditor for payment of the monpey at a future time, the
creditor, if the il or note 15 not paid at matunty, may always,
as a rule, ste for the ongimal consideration, provided that he has
not endorsed or lost or parted with the bill or note, under such
circumstances as to make the debtor liable upon it to some third
person  In such cases the bill or note 15 smid to be taken by the
creditor on accotnt of the debt, and 1f 1t 15 not pad at matunty,
the creditor may disregard the bill or note and sue for the ongmal
consideration «.But when the onginal cause of action 1s the
bill or note wselt, and does not exist independently of 1t, as for
instance, when, in copsideration of A depositing money with B, B

! Dalip Swngh v. Durga Prasal, (1251) 8 Cal, 382
(1877) 1 Al yy2, Sukk Dial v AMam 8 Balbhadar Prasad v The Maka-
Rom, (1014) P R. No 20 of 1015  rarah of Betia, (1557) o Al 351 330
Sharaf Al Khaw v Jagandre Sengk 4 Vakaram fanty hwer 3 Bug
(1016} P R No 98 of 1910 Bhidhan Oihy_(1024) 3 Pat, 340

T Boge Ram v, Rapnodun Koy 5 1881) 7 Cal 150,250,
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contracts by a promissory note to repay it with interest at six
months date, here there 1s no cause of action for money lent, or
othermse than upon the note itself, because the deposit is made
upon the terms contained in the note, and no other. In such a
case the note 1s the only contract between the parties, and if for
want of a proper stamp or some other reason the note is not admis-
sible 1n evidence, the creditor must lose his money.”! Ina later
case, however, the same High Court held in a suit brought on a
hatchitta beaning an ffi stamp and i1n which the defendant
admitted the loan but pleaded payment, that the promissory
note was not admissible in evidence but the plaintiff had a cause
of action independently of it.2
The Bombay High Court approved of the prnciple stated
wn Shetkk Akbar v Sheikh Khand 1n a case 1n which the plaintiff
sued to recover from the defendant the balance of a debt due on
an unstamped note passed to him by the defendant for a considera-
tion of Rs. 38. The note recited that the defendant had received
the amount, and would repay it after three months from the date
of 1ts execution. The defendant admitted, by his written state-
ment, execution of the note and the receipt of Rs, 37 in the shape
of paddy, but alleged that he had paid off the debt. He also
contended that the note bemg unstamped could not be admitted
1n evidence It was held that the document sued on was a pro-
missory note, and that the suit being brought on it as the onginal
cause of action, the admission of its contents by the defendant
did not avail the plaintiff, the document itself being inadmissible
for want of a stamp and that the plaintiff could not recover irre-
spectively of the promissory note, as he did not seek to prove the
consideration otherwise than by the note, which was inadmissible
tn evidence and the admissi tained in the defendant’s written
. - fars ais e os fas money
brought
. . . P h there
15 and can be a claim to recover the original Ioan, has been acknow-
ledged.S Where there 1s an independent adnussion of a loan, the
holder of a Aundi, bill or note, which is defective and inadmis-
sible in evidence for want of astamp, may still sue on the considera-
tion the person to whom he gave it, though he cannot use the
bill in support of his suit.® ’
The Madras High Court has held that where a suit is brought
Golap Chand . Thakurans Mohokoos,

(|87uz 3 Cal, 314.
1881) 7 Cal, 256.

i

1 Shekh Akbar v, Sheikh Khan,
(v881) 7 Cal, 256, 250; Radhakant v
Abkoychurn, (1882) 8 Cal, 721; Bakh- 3

\

shi Ram Labhaya v, Kaka Ram, (1895}
P, R, No, 4z of 1895; O'Gorman v,
Makiab Singh, (1899) T. K. No 02 of
¥893.

2 Pramatha Nath Sandalv Duarka
Nalk Dey, (1896) 23 Cal. 851, follawing

56,
4 Damodar Jagannath v. Atmarant
Babage, (1888) 12 Bom. 443
5 Chenbasapa v. Lakshmian, (1893}
18 Bom, 369.
8 Krishnaji v, Rajmal, (1899} 34
Bom, 360



JSEC. 91 EXCLUSION OT ORAL EVIDENCE, 197

on a hund: which is inadmissible 1n evidence, bemng insufficiently
stamped, the plantiff cannot recover onit,) The terms of a con-
tract to repay a loan of money with interest having been scttled
and the morey paid, a promussory note specifying these terms
was executed later in the day by defendant and given to the plaint-
tff. The promissory note was not stamped In a swt brought
to recover the unpaid balance of the loan on an oral contract to
pay, 1t was held that the plaintifi could not recover ®

But where the plamtiff lent money to the defendants for the
purchase of indigo and the defend gave a pr y note for
the amount, which was not admussible 1n evidence beng insuffi-
clently stamped, and the plaintiff sued, not on the note, but for
money lent, 1t was held that the case fell within the first class of
cases descnibed wn Sheikh Akbar's case, and that the plaintiff was
entitled to a decree? Similarly, the purchaser of the assets of a
bank in hquidation, which assets included a debt due by defend-
ants to the late bank and a promussory note given in respect of
that debt, sued defendants on the promussory note as well as on
the original debt 1n respect of which the notc had been given  The
note had not been endorsed until after the bank had been wound
up and had ceased to exist, and the endorsement had been held
to be invalid It was held that the purchaser was entitled to sue
for the ongmal debt even though he was not entitled to sue on the
promissory note.?

The "Allahabad High Court following Shetkh Akbar's case has
laid down that 1f a creditor has a cause of action for the recovery
of money, for which his debtor has executed a promissory note,
separate from and independent of the note, he can recover upon
~uch cause, 1n case the note for any reason canmot be put in evi-
dence Nor 1s the creditor necessanly debarred from swmng on
the oniginal cause of action by the fact that it arose out of the
same transaction in the course of which the promissory note was
vxecuted 3 Where a loan was already cssting, and part of 1t
had been repaid, and a promussory note was executed n favour
of the creditor for the balance, 1t was held that the existence of
tl}c promissory note did not debar the creditor from resorting to
his original consideration nor exclude evidence of the oral acknow-
ledgment of the debt.S Sumlarly, where 2 promussory note was
not the contract out of which the defendant’s habihty arose, but
was merely a collateral secunty for the defendant’~ fulfilment of

\ Vahappr Racuthan v Makom- rawara Ayrar, (1800) 13 Mad s27.

med Khassm, (1381) 5 Mad 1066 $ Ram Sarup v Jasxdks Kunxar,
2 Pothi Meddy \  Velayudasiwan  (1011) 34 All 138, overruhing Parsotam

(lSSG}\_m WVad gy Naratn v Taley Singh, (1903) 36 AlL,
3 Krisknasam Pallasy  Rangasams

178
Chettr, (1883) 7 Mad 112 The 8 HiraLaly Datsdin, (1881) 4 Alls
above.mentioned case in 10 Mad 94 135, Damarss Das v. Bhidkmn ©
Lannot be easilv reconciled with this  (1531) 3 Al 7570

4 Ramackanira Rao v Venkata- H

. .
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his promise to pay the debt,1t was held that the plaintiff was
entitled to give evidence of the consideration, and to maintain the
suit as for money lent, apart from the note altogether.! .

The defendants borrowed money from the pldintiffs and in
return therefor drew four hundies in their favour. "As these Aundies
became due, the interest on the loan was paid and the hundies were
renewed, the old hundies being on each occasion handed over to
the defendants. Ultimately the plamtiffs sued on a set of rencwed
hundies, but 1t was found that these particular hundies were in-
sufficiently stamped and could mot be admitted in evidence. It
was held that the plaintiffs were entitled to fall back upon the
last preceding set of Aundies, and, as these were in the possession
of the defendants, to give dary evidence of their contents

The Lahore High Court has held that wherc a negotiable
instrument taken on account of pre-existing debt is inadmissible
in evidence, the creditor may sue for the original consideration,
but when the original cause of action 1s the instrument itself and
docs not exist independently of it, the plaintiff cannot sue except
upon the instrument. Whether there 1s a cause of action inde-
pendent of the instrument upon which independent evidence may
be given, depends upon the question whether the plaintiff can
allege any contract as the basis of his suit which is not the contract
reduced to the form of a document. Where the money advanced
a short time before the actual execution of the hund: was advanced
on the security of the sundi and the agreement between the
parties was that the loan should be made in consideration of the
hunds, it was held that there was no cause of action independ-
ent of the hundi, and as the hund: was inadmissible in evidence
as it was insufficiently stamped, and no secondary evidence could
be given under this section, the plaintiff must fail,

The Chief Court of Lower Burma has decided that where
money is lent and at the same time a promissory note is given
therefor, the creditor is not debarred from suing for the money
lent as on the original contract of loan, if the promissory note
cannot be proved.¢

CASES.

Confession,—A confession of an accused person made to 2
Magistrate holding an inquiry is a matter required by law to be
reduced to the form of a d within the ing of this
section, and no evidence can be given of the terms of such a con-
fession except the record, if any, made under s. 364 of the Code

3 Balbhadar Prasad v. The Maba- g Co., (1921) 2 Lah 1330,
rajak of Hetia, (1837) o All. 351. Ste & Maung Kyiv. Ma Ma Gale,(1919)
Danarss Prasad v. Fazal Akmad, 1oL B K.s{, F.B;Ngt Waikv. Ng3
1908} 28 All, 293, Chet, (1007-1500) 2 U. B R, (Ev1) §.

2 Jagan Prasad v, Indar Mal, and Dally Singh v. Dhugzan Dast
(1913) 36 AlL, 259, * Kalzar, {1013) 7 L. B I, 1o1, dis-

3 Chanda Singh v. Amnitsar Bank- eented from,
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of Criminal Procedure! Oral confession of lis gult made by an

accused before a Magistrate 1s inadmissible 1n evidence.?

Deposition,—The omission {0 read over his depomtion to
the witness, in accordance with Order XVIII, rule 5, of the Civil
Procedure Code, renders the same inadmissible 1n evidence against

im on his subsequent trial for forgery, and oral evidence of its
contents is excluded by this section.?

Admission ol guilt.—The complamnant in a petty crimnal
case before 2 bench of Honorary Magistrates, in the course of
negotiations concerning a compromise, made a statement to the
effect that he had paid a certamn sum of money by way of an 1llegal
gratification to the Peshkar of the Court. The Peshkar was at
once called up and examined, by way of departmental inquiry
and not on oath, and he admitted having received money from
the complainant. The Honorary Magistrates reported the cir-
cumstances to the District Magistrate, who directed the prosecu-
tion of the Peshkar It was held that the statement made by
the Peshkar to the Magistrates was not a statement which was
required by law to be n wnting and could be proved by the
cvidence of either of the Magistrates who had heard 1t.4

Unregistered document may only be looked into for a
collateral purpose.—In a suit to recover possession of certamn
property as joint undivided property the defendant relied on an
earlier unregistered partition decd to show that the property in
dispute was not jount but separate The plamtiff contended that
as the partition deed could not be looked at for want of registra-
tion the Court was prevented by this section from concludmg that
there was partition at any time which led to a separation in interest
of members of the family It was held, setting aside the conten-
tion, that the partition deed was admissible 1in evidence as 1t was
not intended to prove its terms but all that the Court had been
concerned with was to find out whether particular properties
claimed by the plantiff to be joint family property were at
the date of the smt jont or separate’ A document requnng
registration bat which is not registered may be admissible for
a collateral purpose,® e g, to show the nature of a party’s
possession

Where a document, ttself legally madmussitle tn evidence,
was subsequently referred to ard partly incorporated 1n a second

U Lmperor v Gulabw, {1013) 35 3 Emperor v Nabab Al
Al 260 See Queen-Lmpress v Nea (10131‘51(‘:1! 136
4

Thet, (1000) 1 U H. R (18g7-1901) mperor v Hawdar Raza (1934)
156, Shue Ko v King-Imperor 36 T

Sarkar,

1005) 3L B R 1:8; Crown v Mt
Awe K, (1002) 1 1. BB R_268
2 Lmperor v Marutt Santu Vors,
1919) 21 Bom, I R 1065, Hayward,
., expressed a contrary opnion in
this case

LU
3 Chhotal:l Adstram v Dar Maka.
kore (ro17) 19 Bom L. R. 3232;
Vaung Po Kin\ Maung Skze Byq,
(1923) 1 Rang 403.

& “Makarans Jarks Kwer v. Buy
Dhitkym Opra, (1024) 3 Tat, 340,
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document of similar import duly executed between the same
parties and registered according to law, it was held that the earlier
document might be referred to for the purpose of explaining and
amplifying the terms of the second, and of arriving at a_ correct
conclusion as to the true nature of the transaction into which the
parties had entered.

Plamtiff claimed certain property by virtue of a partition.
The terms of the partition were embodied in a deed; but, as the
deed was netther stamped nor registered, it was not received in
evidence by the trial Court. It was held that, although it might
be open to the plaintiff to give oral evidence as to the mere fact
that there had been a partition, he could not be allowed to go
further and state what the terms of the partition were.2

When upon a mortgage by deposit of title deeds a document
15 drawn up constituting the bargain between the parties, the
d is not admissible in evidence to prove the mortgage
unless 1t is registered under the Indian Registration Act, and oral
proof of the mortgage is inadmissible3

Unstamped power-of-attorney.—Plaintiffs sued for possession
of the mortgaged property under a deed of mortgage made
some fourteen years before suit on behalf of the defendant by his
duly authonized agent. The agent’s power-of-attorney was not
forthcoming and the document was apparently never duly stamped
1 this country. Defendant admitted giving a power-of-attorney
to the agent, but did not think that it gave him the power to effect
the mortgage on his behalf. It was held that the contents of 2
power-of-attorney, not produced and not duly stamped, could
not be proved by production of a copy of it, on payment of
penalties But that the fact that a written power-of-attorney was
executed did not exclude evidence aliunde of the agent’s authority.*

92, When the terms of any such contract, grant
Excluson of OF other disposition of property,' or any
evdence of oral matter required by law to be reduced
agreement. to the form of a ‘document,? have been
proved according to the last section,® no evidence of
any oral agrecment or statement shall be admitted,
as between the parties to any such instrument or their
representatives in interest,’ for the purpose of contradict-
ing, varying, adding to, or subtracting from, its terms:

1 Moty Chand v, Lalta Prasad, (1922) 45 Al 21,
(1017) 40 All 256, 4 Namak Chand v. Mukammad

2 " Subramoman . Lutchman, Afsal, (1912) P, R. No 33 of 10135
{1923) s0Cal. 338, t Rang 66, 25Bom. Raja of Dobbili v. Inugants CAina,
L. R, sz, r. C. (t899) 23 Mad, 49 r.c.

3 " Jai'Ram Das v, Raj Naram,
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Proviso (1).—Any fact may be proved which
would invalidate any document, or which would entitle
any person to any decree or order relating thereto ; such
as fraud, intimidation, illegality, want of due execution,
want of capacity in any contracting party, want or failure
of consideration, or mistake in fact or law

Proviso (2).—The existence of any separate oral
agreement as to any matter on which a document is
silent, and which is not inconsistent with its terms,
may be proved. In considering whether or not this
proviso applies, the Court shall have regard to the degree
of formality of the document,

Proviso (3).—The existence of any separate oral

agreemer n precedent to the
attaching any such contract,
grantor _ . . .7 be proved.

Proviso (4).—The existence of any distinct
subsequent oral agreement to rescind or modify any such
contract, grant or disposition of property, may be
proved, except 1 cases in which such contract, grant or
disposition of property is by law required to be 1 writing,
or has bezn registered according to the law in force
for the time being as to the registration of documents.

Proviso (5).—Any usage or custom by which
incidents not expressly mentioned in any contract are
usually annexed to contracts of that descriptionr, may
be proved :

Provided that the annexing of such incident would
not be repugnant to, or inconsistent with, the express
terms of the contract. .

Proviso  (6).—Any fact may be proved which
shows in what manner the language of a document is
related to existing facts.

Illustrations.

{a) A policy of wsurance 15 effected on goods **in ships from Calcutta

to London " The goods are shipped 1n & particular ship which 1s lost  The

fact that that particular ship was orally excepted from the policy esnnot be
proved.
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{6) A agrees absolutely in writing to pay B Rs. 1,000 on the first March,
1873  The fact that, at the same time an oral agreement was made that the
money should not be paid till the thirty-first March cannot be proved.

(6) An estate called ** the Rampur Tea Estate " is sold by a deed which
contains a map of the property sold. The fact that Jand not included 1 the
map had always been regarded as part of the estate and was meant to pass
by the deed cannot be proved

@) A enters into a wntten contract with B to work certain mines, the
property of B, upon certain terms. A was induced to doso by a mistepresent-
ation of B's as to thewr value, This fact may be proved

(¢} A institutes s swit against B for the specific performance of a contract,
and also prays that the contract may be reformed as to one of its provisions.
as that provision was inserted 1n it by mistake. A may prove that such a mis-
take was made as would by law entitle him to have the contract reformed.

" (f) A orders goods of B by a letter 1n which nothing 1s smd as to the time
of payment, and accepts the goods on dehvery. D sues A for the price. A
may show that the goods were suppled on credit for a term still unexpired.

(g} Asells B a horse and verbally warrants him sound A gives B a papef
1n these words. * Bought of A a horse for Rs 500" T may prove the verbal
warranty,

(3 A hires lodgings of B, and gives B a card on which is written—
*Rooms, Rs 200 a2 month” A may prove a verbal ngreement that these
terms were to include partial board .

A lures lodgings of B for a year, and a regularly stamped agreement,
drawn up by an attorney, 15 made between them, It is silent on the subject
of board A may not prove that board was included 1n the term verbally.

(i) A applesto B for a debt due to A by sending a receipt for the money-
B keeps the receipt and does not send the money., In a swit for the amount
A may prove this.

(7 A and B make a contract in wniting to take effect upon the happens
g of a certain contingency, The writing 15 Jeft with I, who sues A upon it.
A may show the circumstances under swhich it was delivered

COMMENT.

As a general rule, when a transaction has been reduced into
writing, either by réquircment of law, or agrecment of the partics,
the writing becomes the exclusive memorial thereof ; and 1o
extrinsic evidence is admissible either to independently prove the
transaction, or to contradict, vary, add to, or subtract from, the
terms of the document, though the contents of such document
may be proved either by primary or secondary evidence,

The grounds of exclusion are: (1) that to admit inferior
evidence when the law requires superior would be to repeal the
law; and (2) that when the partics have deliberately put their
intentions into writing, it must be assumed as between them-
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selves that they intended the writing to form a full and binding
statement of such intentions, and one which should be placed
beyond the reach of future controversy, bad faith, or treacherous
memory.! All parol testimony of conversations held betwcen
the parties, or declarations made by either of them, whether before,
or after, or at the time of the completion of the contract, wil] be
rejected ; because such evidence would tend to substitute a new
and different contract for the one really agreed upon.

This section 1s supplementary to s. 91 and is, to some extent,
implied 1n 1t. If the contract, grant or disposition has been re-
duced intowriting, s. 91 says no evidence shall be given of it, except
the document 1tself, and this rule would be in vain, unless, as is
said 1n this section, 1t was also forbidden to contradict, vary, add
to, or subtract from, its terms.?

Scope —The scction applies only where, upon the face of it,
the written nstrument appears to contain the whole contract.®
If the parties have intended to reduce all the terms of the contract
into wnting, then no parol evidence is admussible, but if they
intended only tc reduce 1nto writing a portion of the terms of the
contract, then they are entitled to give parol evidence of the terms
which they did not intend to reduce into writing.¢

Applicability of the section when criminal proceedings are
taken on a written contract.—Where a party to a wntten contract
mstitutes a criminal proceeding against another party to such
contract which involves consideration and determination of what
the contract between the parties was, no evidence of any
oral agreement or statement 1s admissible in such proceeding for
the purpose of contradicting, varying, adding to, or subtract-
ing from the terms of the written contract, unless such oral evi-
dence 1s admissible under one or morc of the provisoes to this
section §

Agreement admitted by both parties.—Where an agreement
is admitted by both the partics to the suit, and it 1s, thercfore,
not necessary to prove it, this section has no application, In
the year 1879, the plamntiff grantcd a Iease of certan lands to the
father of the defendants. In May 1889, he agreed in wnting to
allow the defendants an abatement of sent to the extent of Rs. 100
per annum  This agreement was not registered, but was stated
in the plaint in a previous suit brought by the plaintiff. He sub-
sequently brought a swit against the defendants for the recovery
of the entirc amount of the original rent, It was held that the
defendants could rely on the agreement, and that this section did

t Phipson, 394. (1586) 17 Cal. 176 w. 177,

® Markby, 73. 8 J.Rerd v. Sa Hlang, (1o10) 5 L,
3 Culisv, Brown, (1850} 6 €21, 328, B R. 241, r- B; Hock Chong & Ca.
337 v. Tha Ka Do, Colomal Trading Co. v,
4 Jumwa Doss v, Srimath Roy, MvaTAze, (1913) 7 L. B, R, 16,



204 THE LAW OF EVIDENCE, {cuar. VI

not apply to it.! The section does not enact that no statement
of fact 1n a written instrument is to be contradicted by oral
evidence.2

Benami transactlons.—This section applics only to the
terms of a transfer and does not preclude the admission of, any
cvidence to show the benami character of the transaction.  Other-
wise denams transactions would have practically ceased to exist
long ago 8

1 ¢ When the terms of any conteact, grant or other disposi-
tlon of property,”—These words when read with the words ‘' as
between the parties to any such instrument’ which follow
them, refer to bilateral instruments only and not to unilateral
nstruments, such as wills and powers-of-attorney.

2 ¢ Or any matter required by law to be reduced to the form
ol a document.’—These words when read with the words “ as
between the parties ” and ** any oral agreement and statement,”
refer to bilateral contracts, grants or other dispositions of
property, which the law requires to be reduced to writingand not
to every and all matters which the law requires to be reduced
to writing.

3. ‘Have been proved according to the last section.’—
The provisions of this section come into force when the written
instruments referred to in the section have been proved in accord-
ance with the provisions of s 91, that is, either by the production
of the document itself, or by the production of the secondary
cvidence of it.

4, ¢No evidence of any oral agreement or statement shall
be admitted as between the parties to any such lastrument or their
representatives in interest.’—The section forbids the admission of
evidence of an oral agreement for the purpose of contradicting,
varying, adding to, or subtracting from, the terms of a written
document as between the parties to such document or their
representatives in interest. The rule of exclusion laid down in the
section does not apply to the case of a third party who is not a party
to the document, On the contrary, s. g9 distinctly provides that
persons who are not parties to a document may give evidence tend-
g to show a contemporaneous agreement varying the terms of the

. document.4 )

The words * between the parties to any such instrument * refer
to the persons who on the one side and the other came together to
make the contract or disposition of property, and would not apply
to questions raised between the parties on the one side only of a

i Satyssh Chunder Swwcar v, Dhun- Taylorw Rajah of Paslakuneds, (1009}

pul Singh, (1896) 24 Cal, zo. 32 Mad 443,
2 “sah ij Chand v Indarjit, (1900) ~ 4 Dageshrs Dayal v  Pancho,
2 Bom L.R 553, 22 All. 370, . C. (1906) 28 Al 473.

3 Per Sankaran Nair, J,, in Richard



SEC. 92 ] CXCLUSION OF ORAL LVIDENCE 205

deed, regarding therr relations to each other under the contract.
The words do not preclude one of two persons in whose favour a deed
of sale purported to be executed, from proving by oral evidence in
a swit by the one agamnst the other, that the defendant was not a
real but a nommal party only to the purchase, and that the plaintiff
was solely entitled to the property to which it related. M conveyed
certam houses and premises to plaintiff and defendant jointly by a
sale-deed  Plaintiff sued defendant for ejectment from the premises,
alleging that he alone was the real purchaser, and that defendant
was only nominally associated with him in the deed. It was held
that this section would not preclude the plaintiff from showing by
ural evidence that he alone was the real purchaser, notwithstanding
that the defendant was described 1n the sale-deed as one of the two
purchasers ! The plamtiff sued to recover money which he had
been compelled to pay 1n virtue of a mortgage executed by his two
half-sisters and himself His claam was based on the plea that,
though appearing 1n the bond as a co-obhgor, he was in reahity merely
a surety It was held that evidence was admissible to show that
the plamt:f executed the mortgage bond as a surety only.?

The section does not prevent proof of a fraudulent dealing with
a third person’s property or proof of notice that the property pur-
porting to be absolutely conveyed in fact belonged to a third person
who was not a party to the conveyance. The respondents sued the
appellants to recover possession of certamn parcels of land under
certain deeds which purported to be absolute conveyances. The
appellants contended that the said conveyances were meant to be,
and had always in fact been, treated by all parties concerned as
mortgages only, and they tendered evidence of acts and conduct of
the parttes to that effect That evidence was excluded under this
<ection, On appeal, the Privy Council was of opirion that on the
evidence the case for the appellants disclosed a charge of fraud
against the respondents antecedent to the deeds, inasmuch as they
or the persons under whom they claimed took absolute conveyances
of property from the appellants with notice that such property
belonged in fact to a third person, the alleged mortgagor, whose
evidence would be material in the matter of the alleged fraudulent
dealing. The Privy Council came to the conclusion that the rejected
cvidence should be heard, subject to any objections which the re-
spondents might be advised to take? After the rejected evidence
was heard by the Court of first instance the parties again went on
appeal to the Privy Council The Judicial Committee held that as
between the parties to an absolute conveyance this section precluded
the giving of oral evidence to prove that the transaction wasintended

1 Mulchand v, Madho Ram, (1883) Wali Khan, (1903} 25 Al 337,

10 AU 421 See Pokal Gungmvak v 3 Mawng K3tk v, Ma Skue La,
Ismarl Makomed Madasee, (1803-1806)  {1a11) 13 Bom L. R, 7a7; 3% Calx
2U.B R 354 Saz, 7 €

Thasrshinlg sk Beeams, Ahmad



206 THL LAW OF E\IDENCE, {enap. 1
to be a mortgage.
third per N
A mortg '
transfer

nature of the transaction.!

'
Evldence of Intentlon, acts and conduct.—The Privy Counell laid
down in Balkishen Das v. Legget  that oral evidence of intention is
not admussible for the purpose of construing a deed or ascertaining
the intention of the parties to the deed. A deed of sale of land
for value was accompanied by a deed of agreement between the
parties for purchase back by the vendor of the Jand on payment by
him of money to the vendee on a future date fixed, The deeds
were followed by transfer of possession to the vendee, and his
receipt of the profits. The vendor did not exercise his right
of re-purchase ; but, after many years, gave notice of his intention
to redeem, and brought this suit to enforce his right of redemption
as upon a mortgage by condittonal sale. It was held that the oral
cvidence for the purpose of ascertainmng the intention of the parties
to the decds was not admissible and that the case must be decided
on a constderation of the contents of the documents themselves with
such_extrinsic cvidence of surrounding circumstances as may be
required to show in what manner the language of the document was
related to existing facts® Even after this pronouncement of the
Judicial Committer there was a conflict of view between the Bomtay
and Madras High Courts on the one hand and the Calcutta High
Court on the other on the question whether oral evidence as to acts
and conduct of parties subsequent to a deed was admissitle to show
that what on the face of 1t was a conveyance of sale was in reality a
mortgage. The High Courts of Bombay* and Madras$ were of
opimon that such evidence was not admissible. The Chief Court of
Lower Burma® and the Judicial Commissioner’s Court of Upper
Burma’ followed this view. On the other hand the Cajcutta High
Court was of opinion that such evidence was admissible 8 The Cluef
Court of the Punjab adopted the view of the Calcutta High Court.?
This conflict has been set at rest by the Privy Council in Maung
Kyin's case, above referred to, in which it has expressly overruled
1 Maung Ky v. Ma Shwe La, 6 Maung Bin v. Ma Hiawng.

But wh_cr_c the grantee gook knowing thzl‘a

(1917) 44 1 Al 236; 20 Bom L.R.
278, P.C
2 (18g9) z Bom, L R. 523, 27
1A 58, 22 All 149, P c.i Maharu
Khandu Hari, (1924) 26
Bom. L. R, 742, P ¢,

3 {1899) 2 Bom. L, R. 523, P, c,

4 Dattoo v. Ramchandra, {1gos)
30 Bom, 119, 7 Bom, L. R. 669, Abays
V. Layman, (1906) 30 Bom. 426, 8
Bom.L R 553,

8 Achutaramaraju  v.

Subbarayu,
{1901} 25 Mad 7.

{1go5) 3L B.R. 100, F B,

7 M3 Gywe v, Keshan Ram, (1908)
2 U, B R (1g07-1909) (Ev1) 15

8 Przomzl(hg 7Shnha) (v. )Dlndhu
Sudan Bhuiys, (1898) z5 Cal 603,
F B fahomed Ali Hossemm Vv
Nazar {1901} 28 Cal. 2893
Khankar Abdur akman v Al
Hafer, {1900) 28 Cal 256,

S Abdul Ghafur v Abdul Kad,
(1901} P_ R No 72 of 1go1; Bulaks
Mal v. Floyd, (1911) P R. No 27
of To11.
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the decisions of the Calcutta High Court and approved those of the
M-t o~ & Tenr--t M that as between the
precludes the giving
was mtended to be a
mortgage.!
Though this section precludes oral evidence of intention for the
purpose of construmg deeds or proving the ntention of the parties,
PP T T o 1.l pesidamnn and dane nas fabbar dha (™

Cases.—Intention, conduct, etc.—The plaintiff sued to recover
possession of land contending that the document under which
the defendants held the land, though 1 form an abselute conveyance,
was mtended to operate merely as a mortgage. The plamtiff’s
contention was based on the grounds that the consideration was a
previously existing debt and not money paid at the time ; that the
plaintifi's father, notwithstanding the execution of the deed, remain-
ed 1n possession until his death and that after his death his widow
remained 1n possession for three years; that there was no transfer
of the land into the khata of the transferee, and that the considera~
tion was grossly inadequate. It was held that the transaction was
an out-and-out sale and no evidence of several circumstances relicd
on could be admitted to show that it was a mortgage @ Plaintiffs,
who were agricultunsts, brought a suit to redeem and the defendant
contended that the transaction in smit was a sale out-and-out and
not a mortgage. The lower Courts held that the transaction wasa
mortgage and allowed redemption. It was held that evidence of
intention could not be given for the purpose merely of construing &
document which purported to be a sale out-and-out and not a mort-
gage.t On 23rd September, 1876, defendant wrote to plaintff, in-
viting plaintiff to execute a sale-deed of certain land in favour of
defendant and promising that, if plaintiff did so, defendant would
discharge plaintiff's debts out of the income to be derived from the
land, and would, after the debts had been discharged, or before, if
50 requested, restore the land to plaintiff, upon payment by plaintifi
of a sum of money that had been advanced to him by defendant.
This document was not registered. On2gth September, 1876, plaint-
ff executed a deed of sale of the land indefendant’s favour, which
was unconditional 1n its terms, and which was duly remstered.
Plaintifl subsequently brought a reaemption swit against defendant
on the deed of 2g9th September, and contended that though that
U Maung Ky v. Ma Shue La, Kesharrao v, Raya, (1906) & Bom..
trotz) 44 1. A, 236; 20 Bom. L, R. L R 287; Bar Adhar v, Lalbhas
1780l B Riarg.r.c Hrackard, {1921) 24 Bom L. R

® "Baynath Singh v Hajee Vally 239: Talakchand v. Aimaram, (tox
Mahomed, (1924) 27 Bom L R 787, 25 Dom L, R. 815, (t0:3)
<. 4 Abaji v Larmax, (1006} &
3 Dalteo v Ramchandra, {1905) Bom, I. 'R, 553, 30 Bom. 426
7 Bom, L, R 660, 3o Dom 119}
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deed was, in its terms, an absolute conveyance, he was entitle‘{ to
adduce evidence of the subsequent conduct of himself and defend-
ant to show that the transaction was, in fact, not a sale but 2
mortgage It was held that the evidence was not admissible.?

An absolute conveyance containing nothing to show that the
relation of debtor and creditor is to exist between the parties does
not cease to be a conveyance and become a mortgage because there
15 a night to re-purchase? A deed of sale of immovable property
and an agreement for re-sale to the vendor do not together constitute
a mortgage unless it appears from the documents, in the light of
surrounding circumstances, that the parties so intended. The in-
tention of the parties, which is the test in such a case, must be
gathered from the language of the documents themselves.3

Where the father 1n a joint Hindu family sells family property
as rey 1ng all other joint with him, those other mem-
bers must be treated as parties to the sale-deed, and they cannot
impugn the sale-deed by calling oral evidence that the sale-deed was
a mortgage4

No oral evidence 1s admissible to vary the terms.—Plaintiff sued
defendant for a piece of land, alleging that it had been given to
her by a relation. The defence was that the property had been
purchased by the defendant from M. A document was filed which
purported to be a sale of the land to plaintiff, but defendant con-
tended that the document had been executed in plaintiff's name
benam: for um. It was held that oral evidence was admissible in
support of the contention that there had been a gft of the land to
plaintiff, the question not arising as between the parties to cn
instrument or their privies, so as to bring it within the purview of
this section Though plaintiff and defendant claimed through one
and the same person, Yet they could not be treated as parties con-
tracting with each other, nor would oral evidence be evaidence to
vary the terms of any written agreement between them. The
executant of a promissory note cannot be permitted to prove a
separate agreement according to which the sum specified in the note
was not, as expressed therein, payable on demand, but only after
the adjustment of some accounts between the parties.® No oral
evidence is admissible to vary the amount of price fixed in a regis-
tered sale-deed,? or the terms of a cheque which is a negotiable in
strument.?

1+ Achuwioramarays v, Subbsrajw, Bros, & Co,, Lid v. Dayal Khatao &
(1901) 25 Mad 7 Co, {1023) 47 Bom. 924, 25 Bom.
2 Bhagwan Sahas v. Bhagwan L R, 1063,in whch evidence to vary

the incidents ofa cif. contract was

Din, (1890) 17 1. A. 08,
3’ Jhanda Singh v. Shetkh Wahid- held inadmissible

ud-din, (1916) 19 Bom. L. R. 1, 43 6 Srs Ram v. Sobha Ram, (1922)
I, A. 28. 44 All 521 -
7 Adityam v,
{x915) 38 Mad. 51
8 Mutchell v,
Cal. 677.

LAz
i Ramchandra v. Kashsnath, (1924)
27 Bom L. R.241.
s Pathammal v, Syed Kalas Ravu-
thar, (1903) 27 Mad. 329 See Sicel

Rama Krishna,

4.
Tennemt, (1925) 52
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No oral evidence is admissible to contradict written terms —In a
suit for declaration that an apparent sale-deed executed by the
plaintiff was a mortgage and for redemption, the lower Courts
allowed the plantiff to adduce evidence to prove that the defendant
at the time of the execution of the sale-deed represented to the
plantiff that the sale-deed would not be enforced as such, It was
held that no evidence of a contemporaneotis agreement, or promise,
oI representation inconsistent with the wntten document could be
admitted.t

No oral evidence is admissible to 2dd a mew ter, —Criminal
proceedings started by the plaintiffs against defendants Nos. 1
and z were withdrawn by the former in consideration of the agree-
ment passed by the latter undertaking to do certain things with
reference to a privy and passage between the houses belonging to
the parties The agreement made no reference to a projection be-
yond the verandah belonging to the defendants. The plaintiff sue {
the defendants for the removal of the projection, stating that the
complaint was withdrawn on account of the undertaking given by
the defendants to remove the projection. It was held that the
plaintafi was, 1n putting forward his case as stated in the plaint
attempting to add a new term to the agreement which settled the
terms of the compromise; and that, therefore, the alleged agreement
sued upon was without consideration,

Oral evidence admitted where a third party Is concerned.—The
plamtiff sued to recover one-fourth of the price of 2 house alleged
to have been sold by the first defendant to the second defendant,
the claun being based upon 2 local custom. The transaction
between the defendants was ostensibly not a sale but a usufructuary
mortgage. It was held that the plaintiff, not being a party to the
transaction, was entitled to give evidence to show that what pur.
ported to be a usufructuary mortgage was not in reality such, but
was in fact a sales

By an agreement 1n writing, A, after reciting that he bid for
certain property sold in execution of a decree bentams for B and paid
the deposit amount nto Court for B and that B paid the balance,
promised to convey the property to B. In a suit by B to recover
the property from A 1t was held that B was not debarred from
proving that A bought the property for himself and not benams for B.
The Court said: ** Here the difference is between the actual pro-
misc to pay money into Court and the promise legally implied as the
consideration for the promise to convey, but whichever of them was

t Dagdu Sadu Nahavi v, Nama
Salw, (ig10) 1z Bom. L. R. o7:;
Namdey v. Dhondu, (1920) 2z Bom
L. R. 979 See Iils-Holmes v Bank
of Upper India, Ltd, (1923) 4 Lah.
255, 10 which oral evidence as to the
rate of interest different from that

in the wntten contract was beld ine
admssible.

2 Jagnvaw Mulp v. Natkpy Jagesh-
war, (1915) 18 Bom L R. 9o

s’ Bageshre Dyal v, Pancho, {1906)
28 All, 473 Rakiman v, Elaki Baksk,
{1900) 23 Cal. 7o, dissented from.
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;

the consideration the terms and character of the agreement, vz,
that defendant shall convey to plaintiff, are neither contradicted nor
vaned.”!

The plamtiff and his divided brother purported to sell certain
properties to S1in 1892.  Portions of the property were sold by S to
defendant No. 1 {(who was the plaintiff’s sister’s son) on the 18th
August 1898 ; and, on the 17th September 1904, the remaining por-
tions were sold to the same person. The plaintiff sued 1n 1913 to
have it declared that the transaction of 1892 was a mortgage, The
trial Court held that the transaction of 1892 was a mortgage and that
it was so known to defendant No. 1 both in 1898 and 1904; and
decreed that on payment the plaintiff was entitled to recover certain
portions of the property from defendant No. 1. The lower appeliate
Court threw out his claim on the ground that the evidence to show
that the conveyance of 1898 in favour of defendant No. 1 was a
mortgage was mnadmissible. On plaintifi’s appeal it was held that
this section had no application to the transactions of 1898 and 1904,
as the plaintiff was not a party to either of them.?

Proviso 1.—This proviso applies to cases where evidence is
admitted to show that a contract is void, or voidable, or subject to
re-formation, upon the ground of fraud, duress, illegdlity, etc., in its
inception.3 See illustrations (d) and {¢) The instances given in
the proviso are not exhaustive. They are set out by way of illustra-
tiononly " * e . . e
no defenc .
to claim . . N o .
the contradiction and variance of the terms only of those instruments
the validity of which is not in question. In such cases, the Court is
not bound by what has b i th per expres-

) - Jar z

oo arl

The combined effect of this proviso and s. 31 of the Specific
Relief Act is to entitle either party to a contract, whether plaintiff
or defendant, to protect his right by proving a mistake in a written
contract, e.g., a mistake in the descniption of the property sold by

1 Kumara v. Srinwasa, (1887) 11 Ma_Zanabs v, Cassim Ab, (1805)
Mad, 213, 215. P, ] L B 154: Nargyansawmy v.
2 Ganu_ Iamyi v. Bhau Bapup, Rodriguer, (1006) 3 L. B. R. 2273
(1918) 20 Bom. L R. 634 Thiruvengada_Ragoo v. Maung Nyo,
er Garth, C. J, 1 Cutts v. (1898) 2 U, B R. (1897-1001) 3997
Brown, (1880) 6 Cal 328, 338. Ma Thin Myang v. Maung Gyv
Bems Madhab Dass v, Sadasook (1923) 1 Rang 351,
Kotary, (1905) 32 Cal 437 F. B ;
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bar to the advancement of the plea.! Mistake in the belief of a
party to a document may be pointed out under this proviso.?

This proviso has no application to a case where the instrument
represents what the parties intended to put down 1n writing, though
it might not be 1n accordance with what they intended to do and
with the legal effect that they secretly wanted to bring about but
which for some reason they did not want to put in wnting. An
executant of an mstrument (which was not a sham document but

B v
future time or after the death of the executant® The Enghsh
Courts of Equity permit evidence to be given to show that a docu-
ment was intended to operate in a manner different from the plamn
and apparent meamng of its language,

‘Where parties enter into a sale-deed, 1t 1s not competent to then:
to prove a contemporaneous oral agreement to re-convey the pro-
perty sold on payment of the sum advanced, 1n the absence of fraud,
musrepresentation, or faure of consideration, etc., rendenng the sale
invahd ¢

Traud.—The fraud which under this proviso may be proved
must be fraud which would invalidate the document and therefore
subsequent fraud 1n respect of the document not such as to inval-
date 1t, could not be a ground for admutting extraneous oral evidence
under this proviso  The real effect of admitting such cvidence
would not be to prove fraud in the execution of the document, but
the existence of a different intentton than that which appears on the
document 1tself  In other words, 1t would be an attempt to prove
a different contract from that eapressed mn the document without
proving any fraud 1n the preparation of the document which would
invalidate 1t §

Misrepresentation.—Where one party indueces the other to
contract on the faith of representations made to um, any one of
which s untrue, the whole contract 1s1n a Court of Equity considered
as having been obtained fraudulently §

Where one party to a contract docs not agree to any of its
stipulations and the other party induces him, not indecd to agree
to1t, but to agree to 1ts formal insertion 1n the wntten contract, by
representing that the stipulation in question would be in reality

U Rangasams Ajyangar v Soxrs 4 Sangira Malippa v Ramappa
Ayvangar, {1o15) 30 Mad 792, Sce Samgappa, {1900) i1 Bom L. §(
Abdul "Hatim Khan v Ram Gopal, 1130, 33 Bom 59
(1031) 44 All 246 3 Reskavrao” v Rmya, (igc6) §

Tam: Mahesha v _The Secretary  Dom L. R. 287 Gaww Raw g v, Bhat
of State for Indea sn Counal, (1895) Bapun, (1918} 70 Pom L. R, €84
T, R, No 67 0f 1504 bap v, Lasmax, (1506} b Bor.

3 fstwpappan v Patani Gouns L. R.s53. 3o Dom. 426,

dan, (to13) 3% Mad 226
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treated by him as a dead letter, 1t cannot be enforced because the
partyinduced had never assented to it and its inclusion in the written
contract was the result of misrepresentation.!

Consideration—~When it 1s brought te the notice of a Court
that the consideration for a contract which it is asked to enforce is,
1n whole or 1n part, an unlawful consideration, such Court is bound
to give effect to the fact thus brought to its notice, notwithstanding
that the contract may appear upon the face of it to be a perfectly
legal contract, and that the unlawfulness of the consideration there-
for was never pleaded by the defendant 2

This section does not prevent a party to a contract from showing
that there was no consideration, or that the consideration was
different from that described 1n the contract. Where, therefore, a
deed of sale described the consideration to be Rs, 100 in ready cash
received, but the evidence showed that the consideration was an old
bond for Rs. 63-12 and Rs, 36-4 in cash, it was held that there was
no real vanance between the statement in the deed and the evidence
as to consideration, having regard to the fact that it is customary in
India, when a bond 15 given wholly or partially in consideration of
an existing debt, to describe the consideration as being * ready
money recerved '3

A party to a contract m writing may show that, notwithstanding
the recitals 1n the deed, the consideration specified 1n the deed was
not in fact pad as therein recited, but was agreed to be paid in a
different manner + 1 1t were not so, facilities would be afiorded for
the grossest frauds, The section does not say that no statement of
fact 1n a wrtten instrument may be contradicted by oral evidence,
but that the terms of the contract may not be varied.s

If one party to a deed alleges and proves that the whole of the
consideration the receipt of which was acknowledged in the deed did
not pass, the other party 1s at Iiberty to prove what the real con-
sideration was. Evidence can be given to prove the real nature of
the transaction ¢

The * want or failure of consideration’ contemplated by this
proviso is a complete want or failure of consideration.

The plantiffs sued for specific performance of an agree-

S L el L Ll it iha Anfandanic haAd

1 Sangira Malappa v. Ramappa 38 All. 168,
Sangappa, (1909) 11 Bom. L. R, 5 Sah_Lal Chand v, Indragsi,
11390, 34 Bom. 59. * {1900} z Bom.L, R. 553, 22 All 370,

Hill'v, Glarke, (1904) 27 All.266 P, c.: Lala Dholan Das v. Ralya

3_Hukumchand_ v. Hiralal, (1876) Shah, (1899) P. R. No. 85 of 18983
3 Bom, 159; Shekh ohra Jan v, M
Bakhsh v, Ramdat, (1866} P. R  Ragam Dibi, (1015) P. R No. 48 of
No. 5 of 1896 ; Le Hu v. Elahs Buz, 1915
{1go0) z U. B. R (1897-1901) 400, 6" Chunmy Bibs . Basants Bibr,

4 Indayps v, Lal Chand, (1895) (1914) 36 AN 537. .
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the whole of the agreement between the parties, and offered parol
evidence 1n support of their contention It was held that the parol
evidence was admissible to show what was meant by the clause
‘* certain conditions as agreed upon.’?

The defendant, who had been gambling with the plamtiffs and
had lost, gave the plantiffs two promissory notes, partly for his
gambling losses and partly on other accounts, but 1t could not be
ascertamed what proportion of the total sum secured was represented
by the gambling debts  In a swt to recover on these notes, 1t was
held that 1t was open to the defendants to prove that the considera-
tion was 1n part at least money lost 1n gambling, and that as the
part of the consideration represented by gambling debts could not
be separated from the rest, the sutt would fail 2

The accused obtained an advance for which he gave a
promissory note, stating that he had two boat-loads of paddy 1n the
adjoimngereek and thathe would bring the paddyto the complamant
for sale he then absconded It was held that oral evidence was
admissible to prove the representation of mntention, although such
ntention was not contamed 1n the wntten contract , such mtention
not being inconsistent with the contract of loan.?

Plamnt1ff sued to recover rent under a Kabuliat The defend-
ant admitted execution of the Kabuliat, but asserted that he
executed it in order to enable the plaintiff to sell the land at a high
price, the plaintiff agreeing to make over to im Rs 28z out of
the purchase money, and to obtamn for um from the purchaser a
Mouras: Pottah of the land , it never having been ntended that any
tent should be payable under the Kabuliat. It was held that evi-
dence of the oral agreement was admissible for the purpose of proving
the fraudulent character of the transaction between the parties ¢

Plaintiff sued to recover Rs 30,000 duc upon a promissory note
«xecuted by defendant which expressly stated that the amount
was borrowed m cash In the plamnt also 1t was alleged that
Rs 30,000 was the consideration for the pro-note, but after the
defendant 1n her pleas had denied receiving any portion of the
alleged consideration, plamtiff 1n her replication stated that the
consideration was not a sum of money but certain proprietary

rights in immovable pro dant
under 2 decd of release It
was held that the plair rom

proving that the consideration was not moﬁo)' as stated n the
Promissory note $

t Cuits v Broam, (18S0) 6 Cal 366
28, 4 Rashr Nak  Chukerbats
3 Baigobind v Bhaggu Mal, (tor5) Brindabus  Chwkerbatr, (1884) 1o

35 AN 558 Cal 640.

3 Py Von v Afokr Brothers €& Co, 5 SMussammat Zokra fau v. Mus-

Li2., (1011) 6 L. B R 35, Ba Skeyn  sammar Kayam Bib, {191s) P, R. No

v. King-Emperor, (1920) 10 1. B R 48of 1a1§

s
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Proviso 2.—Under this proviso proof of any collateral parol
agreement which does not interfere with the terms of the contract
may be given. Parties can prove that, cither contemporaneously
orasa prehmmm—_}v measure, they entered into a Qistinct yml agree-

able to urge an oral agreement which will have the cffect of leaving
matters otherwise than if they had depended on the written agree-
ment alone, but such oral agreement must be clearly proved and the
onus lies on him who sets 1t up.t

If there 15 a rule of law which requires the transaction to be
in wnting, any separate agreement must also be in writing,

The amount of the price agreed to be paid is an essential
term of a contract of sale, and consequently no evidence of an
oral agreement at variance with the provisions of a registered
sale-deed as to the amount of the price fixed for the sale 1s
admissible.?

In considering whether or not this proviso applies, the Court
shallhave regard to the formality of the document. The principal
rule applies only to formally complete contracts; for in such, it
1s reasonable to suppose that the parties have set down all they
intended, and omitted nothing. This presumption becomes weaker
and weaker, as the document 1s found to be less and less formal
And in the case of memoranda of agreements, ctc., as we are not
bound to presume that everything has been reduced to wnting,
parol testimony to prove additional terms, etc , is reasonably enough
admissible  The rule bewng confined to formal and complete
documents, a mere receipt in general may be invalidatzd by parol
evidence of fraud or mistake. So, of a loose memorandum which
does not profess to embody the whole of the parties’ intentions  On
this ground the section directs the Court, in considering whether
parol testimony 1s to be admitted or not, to have regard to the
formality of the documents see illustrations () and (4) 3

The last words of the proviso show that the Court has some
discretion 1n the application of the rule. If a document 1s very
formal 1n 1ts terms and carefully drawn up, it would be reasonable
to presume that the whole 1ntention of the parties was expressed,
and that anything omtted was deliberately intended to be excluded,
in which case no oral admission would be permitted.t

Contenporaneous oral agreement to pay interest onm a Hundi—
Suczh agreement 1s not admissible in evidence when there is no stipu-
lation regarding interest in the hundi. In such cases the payee of

U Motalioy Mulla Essabhoy V. 2 Adityam Iyer v. Rama Krishna
Mulys Hondas, (1915) 17 Bom, L. R Iyer, (1913) 38 Mad s14.
460, 39 Bom. 399, p.c ; Badal Ram 8 Norton.
v. Jhate, (1921) 44 Al 53, 4 Markby, 73.
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the hundi is entitled only to interest at the rate of s1x per cent. per
annum as provided by s. 8o of the Negotiable Instruments Act.!
If there is a collateral written agreement fixing the rate of interest,
in accordance with the custom prevailing in the district, then the
interest is recoverable at the rate agreed upon between the parties.?

.. Cases.—In defence to a suit upon a hypothecatton bond pay-

the amount due It was held that the oral agreement was not one
which detracted from, added to, or varied the ongnal contract,
but only provided for the means by which the instalments were to
be paid, and that 1t was therefore admmssible mn evidence 3

An agreement to pay Rs 500 a month to a lessor in constdera-
tion of receiving from him a permanent lease of portions of his
Zemndari, which agreement was come to before, but reduced to
writing after, the exccution of the lease was held to be not affected
Dby this section, as it was a mere personal obligation collateral to the
leasc.$

L was a partner in the firm of R As such partner he was
entitled to his proportion of certain shares of a mill and of the
commission earned by his firm as agents of such mill ~ On his
retirement from the firm in 1900, entries were made in the firm's
books from which 1t appeared that thirty-five of such shares were
appropniated to the saxd L and that he from the date of the entrics
ceased to have any interest in the firm of R It was held that under
this proviso and proviso 4 evidence was admissible to show that in
fact the arrangement was that L should continue to be entitled to
his share in the commission 5

A mortgaged certain shops and their stock-in-trade to B. The
mortgage-deed, although registered, was drawn up not by a lawyer,
but by a petition-writer. B alleged an oral agrecement that the
mortgage should include goods which might be brought into the
shops subsequent to the date of the mortgage. The terms of tle
deed were found to be not inconsistent with such an agreement.
It was held that i considering the degree of formality of the docu-
ment, the fact that 1t was not drawn up by a shilled Jawyer was

1 Danwars Lal v Jagarwath Pra- (1006) za All 33, P €
«ad, (1910) 1+ P L J 71, Fathurna 3 Ram Bakksh v. Duryam, {1687)
Ihes v. Hamumanika Rou, (1007) 17 o ANl 392,
M 296, Rishar Chand v. 4 Subramanian Chetiar v. Aresa-
Guran Ditta Mal, (1011) P R No. chelam Chetiar, {1502} 25 Mad €o3,
52 of 1011. See, howerver, Soada-
moner Debva v Spalding, (1852) 12
C.L. R, 10y
2 Ghanskiam v, Lalpy Ram Narasw,

. e
8 Narrondas v. Novrerdas, (1yo7)
3t Bom, 418, 0 Bom, L, R, 287,
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of much greater importance than the fact of its being registered.
Evidence of the oral agreement was held to be admissible under
this proviso.

Proviso 3.—This proviso means that a contemporaneous
oral agrcement to the effect that a written contract was to be of no
force or effect, and that 1t was to impose no obligation at all until
the happening of a certamn event, may be proved. An oral agree-
ment purporting to provide that the promise to pay on demand in
2 promussory note, though absolute in its terms, was not to be
enforceable by suit until the happening of a particular event, é.e.,
that the legal obligation to perform the promise was to be post-
e T Tttt © * "The

. vhat-

. .. * hthe

. . i I ofa
written contract, it is orally agreed between the parties that the
written agreement shall not be of any force or valdity until some
condition precedent has been performed, parol evidence of such
oral agreement 1s admissible to show that the condition has not
been performed, and consequently that the written agreement has
not become binding This rule will not apply to a case where the
written agreement had not only become binding, but had actually
been performed as to a large portion of its obligations¢ The
distinction in point of law is that evidence to vary the terms of an

paid, or something else was done §

A distinction must be drawn between the cases where the
matter sought to be introduced by extraneousevidence isa condition
precedent or a defeasance, It may be shown that the instrument
was not meant to operate until the happening of a given condition ;
but it cannot be shown by parol evidence that the agreement is to
be defeated on the happening of a given event.®
' . The section does not say that no statement of fact in a written
instrument may be contradicted by oral evidence but that the terms
of the contract may not be varied, etc. Hence, where the contract

U S, N. Nachiappa Chetty v. A. Singh, (1880) 6 Cal. 433: Mtchell v
‘K. A, M, Chohalingam Chetiy, (1908) Tennent, (1925) 52 Cal. 677; Kwnlock v
4 L. B. R, 240, Asa Ram, (1877) P.R. No st of
- 2 Ramjibun Serowgy V. Oghove 1877: Khuda Baksk v. Budhav Mal,
Nath Chatterjee, (1897) 25 Cal q01; (1882) P. R. No. 186 of 1882
Vishnu_v. Ganesh, (1921) 23 Bom. 5 Pym v. Campbell, (1856) 6 EI
L. R. 488, 45 Bom. 1155. & Bl 370, 375,

3 Juglanund Misser v. Nerghan 6 AL Jawad v. Kulaman Swngh,
Singh, (1880) 6 Cal 433 * . (1922) 44 AlL 421.

47 Juglanund Misser v. Nevghan



SEc, 92.] EXCLUSION OF ORAL EVIDENCE. 217

was to sell property for Rs. 30,000 which sum was erroneously stated
to have been paid, it was competent for the vendor, without in-
fringing any provision of the Act, to prove a collateral agreement
that the purchase money should remamn 1n the vendor’s hands for
the purposes and subject to the conditions alleged by the vendor.!

Cases.—Evidence of a contemporaneous oral agreement to
suspend the operation of a written contract of sale until an agreement
forre-saleis d was held issib In a deed of mortgage,
executed on behalf of a minor by his guardian in favour of T (who
did not execute it), it was recited that the mortgage was made to
secure the repayment of a certain sum which T had undertaken
to expend 1n liquidating certain debts due by the mnor’s estate
and amongst others a debt due to K. T having failed to pay ths
debt, K obtamed a decree agamst, and was paid by, the minor’s
guardian  In a suit brought on behalf of the mmor aganst T to
recover the amount paid n satisfaction of K’s decree, T pleaded
that 1t had been orally agreed at the time of the mortgage that he
was to obtain an indemnity either from K or from the mnor's
guardian before payment, in case the minor repudiated the debt
on coming of age It was held that the evidence 1n support of this
plea was admissible 3

The defendant mortgaged his property to the plaintiffs, Three
days later, he passed in plaintiffs’ favour a promissery note which
stated that 1ts amount was borrowed in cash. In a smt on the
promissory note, the defendant contended that he did not receive
any consideration, but that the note was passed to the plamtiffs
by way of indemmty as he had not obtained a reconveyance from
the prior mortgagee of theproperty, andthe note was to be returned
to the defendant duly cancelled after such reconveyance It was
held that oral evidence in support ofthe defendant’s contention was
admussible under this proviso, inasmuch as 1t amounted to the
existence of a separate oral agreement constituting a condition
precedent to the attaching of any obligatton under the promussory
note in smit.4

Plaintiff sued defendants, as representatives of their father,
on 2 bond executed by lum, It was held that it was competent to
defendants to lead evidence to show that the bond tn suit was exe-
cuted subject to a certan conditron, which condition not having
been fulfilled, there was 1n fact no consideration for the bond $

Proviso 4.~—Under this prcviso a prior wntten contract may
be varied by a subsequent verbal one, in cases in which the law
does not require the contract to be :n wnting  When the origiral

\ Sak Lal Chand  Indarnt, gasamn Navah, (1883) 7 Mad. 19

(1000) 2 Bom L. R 553, 22 All s AMmed Siked v, Ufkaya, (1923}
370.P c. 23 Bom L R 867
2" Dada Homays . Dabap Jagu- 5 Baldeo Prasad v. Ram Astar

sket, (1865) 2 B H C (A.C J) 36  Kurmi, (1924) 47 ANl 7.
3" Teruvengada Ayyawgar v Ran- oz 47 AL 7 .,
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contract is of such a nature as that the law requires it to be in
writing or where its execution has been followed by the formality
of registration, the only way of proving the decision or mcd\‘ﬁc}:’l-
- . PO S £t e = —mnmennt of the

. .- ' flect
the terms of the previous transaction by virtue of the consensus
of those who alone are competent to rescind or modify the original
contract, viz., all the parties concerned or all their represcntatives.‘
The words of the proviso apply to any agreement whether executory
or executed.?

The word * oral * is used in the sense of being not committed
to writing, and the words * oral agreement ’ include all unwritten
agreements, whether arrived at by word of mouth or otherwise,
that is, by acts or conduct of parties.?

This proviso precludes evidence of an oral agreement to rescind
a registered contract or of subsequent conduct of parties to show
that such contract was treated as non-cxistent A subsequent

N Fa-4 1ot o iTal fa Jeacndan o wanictered mortgages
>n contract, and,

N leaded that the
mortgaged property was subsequently sold to them verbally for the
mortgage debt and a further loan. It was held that the mortgage
being by a registered deed, evidence of a subsequent oral agree-
ment of sale would be inadmissible under this section®  Oral
evidence is admissible to prove the discharge and satisfaction of &
mortgage bond.? Where an oral agreement is made, which in
respect of the manner of payment rescinds or modifies a contract,
grant, or disposition of property required bylawtobein writingand
any payment 15 made in accordance with that oral agreement
whether 1n complete or partial satisfaction of the contract, this
section does not exclude evidence of that payment or of the oral
agreement that explains it. It does exclude evidence of the agree-
ment in respect of future payments not in accordance with the
terms of the instrument.®

New contract —This clause does not exclude evidence of sub-
sequent oral agreement substituting a new contract for one
reduced to writing and registered according to law, the said clause
only referring to a subsequent oral agreement to rescind or modify

t Gosets Subba Row v. Vavigonda Chetty, (1918) 42 Mad 41, T.B.1
Nayasimham, {1903} 27 Mad 368 Jagannath v. Shamkay, (1919) 22

2 Boddam, J.,m tbid. Bom L. R. 39.

3 Mayands Chetts v. Ohwer, (1898) _ © Maung Myat  Tun Auwig Ve
22 Mad, 261. Maung Lu Pu, (1925) 3 Rang. 243

4 Srimvasaswami  Awyangar V. 7 Ramlal v. Gobinda, (1900) 4

Athmarama Aiyar. (1008) 32 Mad, C W.N.304.
283, (x908) 3 8 Sambhu v. Tvharam, (1920) 17
S  Mallappa v, Matum Nagw N.L R.rn.
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such contract.! The distinction between a substituted new agree-
ment by novation and the mere alteration of an old contract 1s that
In the former case the old contract 1s extinguished, while 1n the
latter 1t remains binding subject to the alteration which the parties
have agreed to,2

Cases ——D sold a house to P, and executed a deed of conveyance
which was duly regastered. The purchase-money, however, was
never pard by P, who, consequently, mever obtamned possession
Shortly after the conveyance had been registered, P returned it to
D with an endorsement thereon to the effect that 1t was returned
because P was unable to pay the purchase-money. The right, title
and interest of P 1n the house was subsequently attached and sold
under a decree obtained against him by the plaintfi The plamnt:ff
became the purchaser, and sued D for possesston. The lower
Courts threw out the claim on the ground that the property had not
passed to P, the sal¢ to him being tncomplete. It was held (1)
that the sale of the house by D to P was not incomplete. The deed
purported to make ap immedtate transfer of the ownersinp of the
bouse to P, and P accordmgly became the owner of the house; {2)
that the endorsement on the conveyance, not having been registered,
could not affect the property, (3) that the conveyance by D to P
having been registered, no oral agreement to rescind 1t could be
proved under this proviso , {4) that the plamntiff, therefore, as pur-
chaser of the night, title and interest of P, became the legal owner
of the house, but subject to all P's habilities , and as D had a hen
upon the house for the amount of the unpaid purchase-money,
‘i‘e Pla;nmf could not obtain possession without paymg off this
charge,

The plamtiff mortgaged certan property to the first defendant
on 28th December, 1895 By the mortgage-deed the mortgage
debt was made repayable on 28th December, 1806 On the Izth
May, 1897, the first defendant sold 1t by auction under the pow: s
of sale contained in the mortgage-deed, and the second deiendar -
was the purchaser, The plamtiff now sued to set aside the sale
and to be allowed to redeem, alleging that on the day before the
sale the first defendant had orally promsed and agreed to postpone
the sale for four days and that the second defendant had notice of
thrs fact before he purchased the property It was held that evi-
dence of such oral agreement was adnussible. It was not an agree-
ment to modify any of the terms of the mortgage ; 1t was merely
anagreement to forhear, for a period of four days, from the eaercise
of the power of sale given by the mortgage  It, therefore, did not
fall within proviso 4 of this section ¢

1 Jaggat Sunck v Ders Duta \al  Dhowdiza, (1375) 2 Bom 547,

1883 P R No 1o of 18Y, 4 Tramlar Gaweadkar” Kasade v,
¢ 13La~hu l\‘umx \' ” ': Rhan  Hhogwandas Muldard, (13g%) 23
U888 ' R No o4 of Dom. 348

3 Umedmal Motiram v Dacu b
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The lessor of certain land, held by the lescee undera registered
deed of lease, azreed to a reduoction in the rent. The agreement
was not reduced to writing, but rent was thereafter paid and accept-
ed at the reduced rate. On a suit being brought to recover arrears
of rent at the rate reserved in the registered deed, it was held
that under this proviso, an agreement to accept a reduced rent
could not be implied or inferred from the acts and conduct of the
parties, and an unwritten agreement, if so implied, amounted to
an oral agreement within the meaning of the proviso.!

A lease contained a covenant for renewal of the lease whereby
if the [essee desired to renew the lease he should give three months
notice 1n writing of his intention to do so. The lessee, however,
failed to observe this covenant and relied on an oral agreement be-
tween himself and his lessors for renewal of the lease, It was held
that evidence of such oral agreement was not admissible.? *

In a suit for two years' rent, due under a registered lease, defend-
ant pleaded a subsequent oral agreement by plaintiff to remit 2
portion of the rent each year, and filed a receipt by which plaintiff
accepted payment at the reduced rate 1n full discharge in respect
of one of the years. It was held that though under this proviso
evidence of such an agreement was inadmissible and plaintiff was
entitled to clamm rent at the rate stipulated 1n the registered lease,
the discharge for one of the years was valid, unders. 63 of the
Contract Act. and took effect. It wasimmatenal that the discharge
had been given in pursuance of the alleged oral agreement, which,
though not admissible in evidence, was not illegal®

An usufructuary mortgage-deed was executed in favour of S,
who took possession of the mortgagedland. The deed was register-
ed. S died, and his adopted son brought a suit to recover a portion
of the land so mortgaged, alleging that, during his minority, the
arst defendant had taken wronglu! passession of the property.

The first defendant was the heir of the mo: . His defence
was that the equity of redemption had beco > 3 in himself
and another as the heirs of the decvased mor that he, as @
person thus entitled to n moiety of the estate " sintoan
oral agreement with pladntiff’s adoptive mot “an for
the redemption of his share only, and that," of that
agreement, he had paid her 2 moijety of the n . and
redeemed the lands in que~ - falling to In held
that he was not precluded i *. _ thisor,

A agreed by a registert togive B B
amount by way of ' * subseqr i
orally that B should enjoy Ac in Heu

1 XMayandi Chetti v. Olsver, s MR
22 Mad 103, *

. 261,
2 Mark D'Cruz v, Juendra .
Chatterjee, (1919} 46 Cal. 1079,
3 Karampalli Unni  Kurup
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and B was put in possession. In a_ suit by B to recover arrears
of maintenance from A it was held that the subsequient oral agree-
ment was an agreement to rescind or modify the original registered
agreement and was not receivable in evidence,!

A receipt which purported to show that simple and not com-
pound interest was to be charged (though the mortgage-bond con-
tained provision for the payment of compound 1nterest), was held*
to be admissible in evidence.? The receipt did not require regis-
tration and was therefore admissible 1n evidence, It operated as
a waiver,

Proviso 5.—~Evidence of usage has been admitted in aid of
the construction of written instruments This evidence has been
received for explaining or filling up terms used 1n commercial con-
tracts, policies of insurance, negotiable instruments, and other
writings of a similar kind,—when the language, though well undes-
stood by the parties, and by all who have to act upon it in matters
of business, would often appear to the common reader scarcely
intelligible, and sometimes almost a foreign language The terms
used in these imstruments are to be interpreted according to the
recognized practice and usage with reference to which the parties
are supposed to have acted , and the sense of the words, so inter-
preted, may - * * ¢+ * ° : *sense intended
by the partt idence of usage
must be tak . it the rvidenee
proposed 1s not repugnant to, or inconsistent with, the written
contract. It vught never to be allowed to vary or contradict the
written tnstrument, etther expressly or by imphcation . Where
the incident sought to be annexed to a contract 15 unreasonable
orillegal, it cannot be annexed to the contract by evidence of usage ™4

Usage is admusstble to annex unexpressed incidents (provided
they are not inconststent with those which are expressed) to oral
of written contracts, grants, or wills, 1t being presumed that the

parties have not intended to cXpress the whole of therr meaning
1 words, but tacitly to adopt the nsages of the particular market
or place.s °

Peaviso 6.—~Where a document 1s a perfectly plam, straight.

forward document, no extrinsic evidence 1s required to show in
what manner the language of the document 1s related to existing
facts. But where the terms of the document themselves require
explanation, then evidence can be led withm the restnections lajd
down 1n this proviso.8  The language of this provizo is rather vagye,

1 Kaibka Bapanamma v, Kathka R b .
Rristnamma, (1006) 30 Mad 231 s Ruton \, Warrew,

2 830} 1 3

2 Kaash Chandra Nalh \. Sherkr &\S\ 40;,;‘“}\ '"L"Apbnh',\c'“""""
Chhenu, {3914} 42 Cal 546, v_Somasundaram Chetiv 2 (e
3 Phallipe, 40 (S Mad. 275 20

4 Best, 13th Idn, s, 228, p 2137 8 Ganpatrac Apap Jagtsp v gy,
L Gale v Maung Mo, (1oog) 2L B Tutaraw, {19102z Bom ), ,p"
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It 15 true that evidence of the circumstances surrounding a docu-
ment is admissible ; but 1t is admissible only for the purpose of
throwing Light on 1ts meaning. It 15 not permissible to conmder
the surrounding circumstances with a view to holding that a docu-
ment which on the face of 1t is a sale-deed is intended to operate
as a mortgage. There must be some limit to the suggestion that
the surrounding circumstances can always be scrutimzed so as to
enable the Court to alter or change the nature of a document to
something different from what 1t purports to be, Otherwise, there
can be no certamnty as to the proper construction to be placed on a
document which to all appearance is unambiguous !

Extrinsic evidence is receivable of every material fact which
will enable the Court to ascertain the nature and qualities of the
subject-matter of the instrument ; that is, to identify the persons
and things to which the instrument refers.2 Previous correspond-
ence between the parties for the purpose of explaining anything
in a document before the Court is admissible.

Deed of one kind could be proved to be deed of another kind,—Extrinsic
evidence is admussible for the purpose of showing that a docu-
ment, which purports to be, and on the face of 1t 15, a deed
of sale, is in reality a deed of gift ¢ Oral evidence is admissible
to show that a mortgage has been subsequently converted inta
a sale5 Smmilarly oral evidence 1s admissible to show that what
ostensibly purported to be a sale with an agreement for a re-sale
and re-purchase at the same price at a certain date was a mortgage
by conditional sale.®

Where, at the time of executing a document, a representation
15 made that the document though in form a sale-deed will not be
enforced as against the executant as a sale-deed and where on
the faith of that representation the executant executes the docu-
ment, the sale-deed cannot be upheld as a sale-deed as against
him.?
This proviso does not cover facts which are intended to show
that the language of the document meant the exact opposite of
what it purports to mean. There is no necessity for the explana-
tion of the language used in relation to existing facts. The only
object or use of such evidence, 1f admitted, would be to show that
the language was intended to mean something which 1t is utterly
incapable of being expressed by that language?® Where a docu-

v Martand v. Amyitrao, (1925) 27 5 Badhaua Mal v. Hyra, (1883)
Bom.L R o951, P. R No. 30 of 1884,
2 Bank of New Zealand v, Sumpson, 6 Narasingerss v.  Panuganty
[x900) A C, 182, Parthasaradhs R. Garu, (1924) 47 Mad.
8 Simla Bank Covporation, Lid, v. 729,27 Bom. L. R, 4, P. €.
Ball, (1883) P. R. No 2 of 1884. 7 Navalbas Fulchand v, Sivubas
4 Hamf-unmisa v. Fair-un-msa, Genu Korpe, (1906) 8 Bom. L. R.
{1911} 13 Bom. L. R, 391, 33 All, 761
340, P. C.; Serajuddin Haldar v. Isab 8 Keshavrao v, Raya, (1906) § Eom,
Halday, (1921) 49 Cal, 161, L. R.287,
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ment, for instance, has stood more than fifty years, it 1s extremely
undesirable to allow evidence to be led to show that the document
is not what it appears to be on the face of it !

Sections 93-97 partly develop and partly restrict the principle
laid down by this proviso.

Cases.—Where by a deed of settlement, almost the whole of
r.'he settlor's immovable property was Qransfe{fed (‘0 t‘rustees together

ra '
de o
construing the deed, the subsequent conduct of the partics therets,
can be legitimately looked nto under this proviso for the purpre
of ascertaining to what persons or things the expressions usrd thersin
‘were mtended to apply.?
-'93. When the language used in a document js,
Excluson of 0D its face, ambiguous or defective, eyj-
;{;f;“.ff av . dence may mnot be given of facts which
ambiguons would show 1ts meaning or supply ifs
document defects

Iilustiations
(@) A agrees, in wniting, to sefl a horse to Bfor Rs 1,000 or Rs, 1,5,
Evidence cannot be given to show which price was to be given
(8 \ decd contams blanks ~ Evidence cannot be given of facts whieh
would chow how they were meant to be filled.

T COMMENT.
here are o i ent and late,
Patent 15 that on the lll(i(dn(:;
instrument , la . without am};.
guity, for anything that appears upon the deed or mstrumeng «
but there 15 some collateral matter out of the deed that hyecds the
ambiguity.? A good test of the difference 1s to put the nstrume "
into the hands of an ordinary intelligent educated person It o
perusal, he sces no ambiguity, but there 1s nevertheless 1n‘|vr-’~"
certamnty as to - ) ) ’
the ambiguty ot
“Thus, n allustr T SR
and they could not be filled tn by parol testimony as to the in\bu".’“
of the parties, etc  In the illustration to s 95, no one could (tlnhon
any ambigmty from merely reading the instrument. The c"‘»‘
guity does not consist in the language, but is introduced by a.me.
<circumstances. ¥ extringic

1 Gampatroo ap fagtapn  Bapu S 5
Tuhdmm{'(l:jln){f:xl‘lklm:. (AT ;‘5’4’”” ('sm"“‘ B.R, Wz,
R, A0 o B Mot B,
Yot ee Aaume Swong A" Mamng orton, 5. 633, RN

Y
f R
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Under this scction, if the language of a deed is, on its face,

ambiguous or defective, no evidence can be given to make it
certain.!
The duty of the Court is always interpretation; to .fmd. out
not what really was the intention of the parties, as distingnished
from what mere words expressed ; but merely to find out the mean-
ing of the words used by them.2 To put a construction on a docu-
ment is to find out the meaning of the signs and words made upon
it, and their relation to facts® The question is, not what was
the intention of the parties, but what is the meaning of the words
they have useds .

Extrinsic evidence of every material fact which will enable
the Court to ascertain the nature and qualities of the subject-matter
of the instrument, or, in other words, to identify the persons an
things to which the instrument refers, is admissible.s Thus, where
there is awritten agreement to deliver a quantity of grain at a parti-
cular time, parol evidence is admissible under certain limitations
to show what kind of grain the contracting parties had in their
contemplation at the time the contract was mades®

Sections 91 and g2 define the case in which documents are
exclusive evidence of the transactions which they embody. Sections
93-99 deal with the interpretation of decuments by oral evidence.

94, When language used in a document is plain in
Exclusion of itself, and when it applies accurately to
audenceagamst  existing facts, evidence may not be given

3&‘5’3;222“ to to show that it was not meant to apply to

existing facts such facts,
Tilustration.

A sells to B, by deed, ‘ my estate at Rampur containing oo bighas 7 4
has an estate at Rampur containing 100 bighas. Evidence may not be given
of the fact that the estate meant tobe sold was one siluated at a different place
and of a different size. :

COMMENT,

Under this section evidence to show that common words,
whose meaning is plain, not appearing from the context to have
beenused in a peculiar sense, have been n fact so used, is not
admissible.” Where the language in its ordinary sense properly
applies to the facts without any difficulty, evidence to show that
it bears a different meaning will be rejected, as it contradicts the
document,

1 Deojiz v, Puambar, (1876) 1 B & Ad, 651,663,
Al 275 5 Valla Hatapy v Sidoss Kondar,
2 Do dem Guillm v. Guiliwm, (1868) s B. H C.(A.C.J)87.
{1833} 5 B & Ad. 122, 120. Ibd

3 Steghen's Dig, Art. g

1. 7 Stephen’s Dig, Art, o1,
4 Rickman v. Carstalrs, (1833) 5 P
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The intention of the parties to a document whose languars
is plain and unambiguous, should be gathered from the langua:
of the dpcument tself, without resorting to surrounding cirevss -
stances for aid.}

CASE.

On the 27th of March, 1864, one H. B. mortgaged g1 Lisxex
of the villages Anuda, Hasan Mahdud and Paniyala, On the sk
of February, 1873, the mortgagee executed a sccond mortszye of
the villages compnsed in the mortgage of the 27th March, s7hs,
but by mistake the name of the third village was entered iz 13-
schedule of property mortgaged as Halla Nagla instead of Pasiyal.
1t was held that this section did not debar the mortgages {20
giving evidence to show that the village of Pamyala wias interder!
to be charged by the mortgage of the 6th of Febrvary, 12737 13-
language of the later mortgage could not be regarded zs elear i<
unambiguous ?

95. When language used in a document 1. play
Evidence a1 1tsclf, but is unmmeaning in refesenes
:geda"rfi‘;';‘cgf‘;': to existing facts, evidence may b given
o oxnt.  to show that it was used in a peculing
g facts Sense.

1Hustratson.
A sells to I, by decd,  my house in Calcutta

A had no house i1n Calcutta, but it appears that he had « e 40
fowmb of which 1 had been 1n possession since the exceution of the decd,
These facts may be proved £o show that the deed related to the brmes 11
owrah, ‘

- COMMENT:

us sectton and 5 g7 contain important excepti

general rule laid down in s 9L The illustration trr;mtrl)x,;: rlr’;;ti!‘
shows that 1f A sells to B ' my house mn Calcutta,” and if A ’m
no house 1t Calcutta but has a house in Howrah, "of which T¢ ""‘
heen m possession since the execution of the deed, thee l’1c( ey
e proved to show that the deed related to the ht;u;c in l'l l,m Ly
Where a sale-deed describes the land sold by wrong survey 1 W;nh,‘
cxtrinsic evidence 15 admissible to show that the Jands it
to be sold and actually sold and delivered were lands bearn :ll’l'!mrb.l
survey numbers ¢ Where there 15 sufficient dcscripnong.‘lt“mm
of the premuses by giving the mame of the particular ficld ot Lot
wise, a false deseription added thereto (e g, the mcntio; ofm ot

survey number) may be rejected a wrony
v Babw s Siaram, {1001) 3 Bo: v
LK 763 aram. (1001) 3 Bom - fals Coundas, v. Persathamby fuy

d.
2 Mabadr Praad v Manat Iy lgoTh 30 Mad 397,
allak, (1915) 35 M 103 S
S Karuppa Gowndan ahas Theps L n?g;’f‘”“ Satitrs, (1902) 4 1,
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The scction is based upon the maxim falsa demonstratio non
nocet (a false description does not vitiate the document),

96. When the facts are such that the language

apphiaceaste used might have been meant to apply
language which 10 any ome, and could not have been
cabeppyioone meant to apply to more than one, of
persons several persons or things, evidence may
be given of facts which show which of those persons
or things it was intended to apply to.

Illustrations.

{a) A agrees to sell to B, for Ry 1,000, " my white horse ”* A has two
wiite horses  Evidence mav be given of facts which show which of them was
meant,

(b) A agrees to accompany B to Haidarabad. Evidence may be given
of facts showing whether Haidarabad in the Dekkhan or Haxdarabad in Sind
was meant,

COMMENT.

Where the description 1n the document applied equally to-
any one of two or more subjects, evidence to explain 1ts language
15 admussible  When the language of a document, though intended
to apply to one person or thing only, applies equally to two or
more, and 1t 15 1mpossible to gather from the context which was
wntended, an equivocation arises, ¢ g, when the same name or
de<cription fits two persons or things accurately ; when the same
name or description fits one exactly and the other but tolerably ;
when the same name or description fits two objects equally but
subject to a common inaccuracy, provided that the inaccuracy
be a mere blank or applicable to no other person or thing.

This section modifies the rule laid down 1n s. g4 by providing.
that where the language of a document correctly describes two
sets of circumstances but could not have been intended to apply
to both, evidence may be given to show to which set it was intended
to apply. Here the language 1s certain The doubt as to which
of simmlar persons or things the language applies has been mtroduced
by extrinsic evidence,!

Proof may be given of every fact which identifies any person
or thing mentioned in a document in which the relation of the
words to facts has to be ascertained If the language of the docu-
ment, though plain i atself, apphes equally well to more objects
than one, evidence may be given, both of the circumstances of the
case and of the statements made by any party to the document,
and as to his intentions in reference to the matter to which the
document relates.?

V Doe dem Hiscocks v, Hiscocks, Mi Se M, (1016) 2 U B. R 110,
(1830) 5 M & W 363; Nga Cho v. 2 Stephen's Dig, Art 91.
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97. \When the language used applies partly to one

Evidenceasto  set of existing facts, and partly to another
appheation  of

Tanguage toone  Set Of existing facts, but the whole of it
of o sets of  does not apply correctly to either, evidence
of which the Imay be given to show to which of the two
whole correctly  jt was meant to apply.

applies.
*P Hiustration
A agrees to sell to B “ my land at X in the occupation of ¥ * A has land
.t X, but not in the occupation of Y, and he has land in the occupation of Y,
‘butitisnot at X Evidence may be given of facts showing which he meant

“to sell,
COMMENT.
This section 1s based upon the maxim falsa demonstratto non
nocet, It is only an extension of the proviston of 5. 95 ** Where

in a wntten mstrument the description of the person or thing intend-
ed is applicable wuh legal certarnty to each of several subjects,
extrinsic evidence, including proof of declarations of intention,
is admussible to establish winch of such subjects was intended by
the author.”t The rule rejecting erroncous description not sub-
stantially important is apphcable only where there 1s enough to
show the intention clearly.

The illustration to this section shows that if A agrees to sell
to B'* my land at X 1n the occupation of Y,” and A has land at
X but not 1n the occupation of Y, and has land 1n the occupation
-of Y but 1t 15 not at X, evidence may be given to show which was
intended to be sold  Another common case 15 where land within
«certain boundartes 15 <old and 15 wrongly described as contaming
a certain area, the error in area 1s regarded as a mere msdescrip-
tion and does not vitiate the deed  The maxim demonstratio falsa
n0n nocet applies.2

98. Evidence may be given to show the meanng
1;‘“"‘1:"6;-'!;\‘0 of illegible or not commonly mtelligible
ble characters,  characters, of foreign, obsolete, technical,
«tc local and provincial expressions, of abbre-
~viations and of words used in a peculiar sense.
Hiustration

\, a sculptor, agrecs to sefl to B * all my mud A has both models
and modeling tools  Evidence may be giten to show which he meant tosel),
COMMENT.

Evidence as to the meaming of 1llegible characters (¢ g., short.
Thandwriter's notes) or of foreign, obeolete, technical, local ang
provinaial expressions and of words used in a peculiar sefsc may be
given under this section.  In such cases the evidence cannot properly

I Taylor, nith Yda, < 12
8g2

0, pala Gowndan s Perathands Goug,
. B4z dom, (1007) 30 Mad 307,
2 Kauppa Gourdan altas Thope ,
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be said to vary the x\i‘ritten instrument ; it only explzins the mean-
i e, AT, 1

e Al e stenmn hine ndvan enanial mean.

The principle upon which words are to be construed in instru~
ments 15 very plain—where there is a popular and common word
used i an instrument, that word must be construed prima facic
in 1ts popular and common sense. If it is a word of a technical
or legal character it must be construed according to its technical
ot legal meamng. If it is a word which is of a technical and
scientific character, then it must be construed according to that
which is its primary meaning, namely, its technical and scientific
meaning. But before you can give evidence of the secondary
meamng of a word, you must satisfy the Court from the instrument
itself or from the circumstances of the case that the word ought
to be construed, not in its popular or primary signification, but
according to 1ts secondary intention.! ,

99, Persons who are not parties to a document,
Whomaygive OF their representatives in interest, may
cvdence o Bive evidence of any facts t-nding to show
o Cterms 5 a contemporaneous agreement varying the
document. terms of the document.

Tlustration,

A and B make a contract 1n wnting that B shall sell A certain cotton,
to be paid for on dehivery. At the same time they make an oral agreement
that three montbs' credit shall be given to A, This could not be shown as
between A and B, but it might be shown bv C, if it affected hus interests,

COMMENT.

Section gz forbids the admission of evidence of an oral
agreement for the purpose of contradicting, varying, adding to, or
subtracting from, the terms of a written document as between the
parties to such document or their representatives in interest. The
rule of exclusion laid down in the section does not apply to the
case of a third party who is not a party to the document. On
the contrary, this section distinctly provides that persons who are
not parties to a d may give evid tending to show a
contemporaneous agreement varymg the terms of the document.?

The principle of s. gz does not apply to third persons. If it
were otherwise, third persons  ~ " * e
1n the writings, contrary to -
lessness, or fraud of the par , ) , . "®
to be precluded from proving the:truth, however contradictory it
may be to the written statements of others.3

Varying.—In this section the word ** varying * only is used,
while 1n’s. gz the words are ** contradicting, varying, adding to, or

1 Per Try, J., i Holt & Co, v, 28 All 473, 474
Collyer, (1881) 16 Ch. D, 718, 720, 3 Taylor, 11th Edn, s. 3149
2" Bageshri Dayal v. Pancho, (1906} p 788,
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subtracting from.”  But it is difficult to see that in using the ex-
pression ** varyng " only, anything less could have been meant
than what 1s conveycd by the scveral cxpressions in s 92, and as
every * contradicting,” ‘ adding to,” or ** subtracting from "
would necessarily e a“* varying * of the instrument, the Legislature
apparently use that expression as sufficient to convey all that is
denoted by the other different expressions occurning i the earlier
section,?
CASES.,

The plaintaff sued to recover one-fourth of the pnce of a house
alleged to have been sold by the first defendant, the claim being
based upon a local custom. The transaction between the defend-
ants was ostensibly not a sale but ausufructuary mortgage. It was
held that the plamntifi, not being a party to the transaction, was
entitled to give evidenceto show that what purported to be a usufruc-
tuary mortgage was not in reality such, but wasin fact a sale

Plaintiff sued defendant for a prece of land, alleging that it
had been given to her by a relation. The defence was that the
property had been purchased by the defendant from M. A docu-
ment was filed which purported to be a sale of the land to plamtiff,
but defendant contended that the document had been executed
1n plaintifi's name bestamz for him, It was held that oral evidence
was admissible in support of the contention that there had been
a gift of the land to plamtiff, the question not ansing as between
the parties to an nstrument or their privies, so as to bring 1t within
the ‘purview of s 92. Though plamtifi and defendant claimed
through one and the same person, yet they could not be treated
as parties contracting with each other, nor would oral evidence be
evidence to vary the terms of any wntten agreement between them.®

In the case of an alieration of land in which a document has
been executed purporting to be a deed of gt or of mortgage, 1t 15
open to a third party claiming to exercise a right of pre-emption
to prove that the transaction was in reality one of sale, and that
the document sought to be impugned was exccuted in order to
conceal ats real nature and to defraud him of his legal nghts.*

100. Nothing in this Chapter contained shall be
Saumgof pro-  taken to afitct any of the provisions of

\ nsof Ind; B . -
Successon. act  the Indian Successicn Act (X of 1865)
relating towills a5 to the censtruction of wills.

1 Pathammai v  Syed Kalas  cathar, (1903) 27 Mad. 329, Rakimer
Ravkthar, (1903) 27 Mad 320, 331, v Elahs Baksh, (19co) 28 Cal. so,
Tara Chand v Babdeo, (1890) P R dissented from
No 117 of 1890, ¥ B 4 Tara Chexd 1. Baldeo, (15go}

* Lageskns Dayal 1 Pancko, P R, Na 117 of 1850, ¥ B., Parma
(1906) 35 ANl 473, Nahman v. Naxd v Awapal Ram, (1599) P. It
I'laks Laksk, (1900) 28 Cal 70, dis-  No. 20 of 1809, Megha Ram v. Ma-
sented from kkan Lat, (1912) P. K. No 670f 1917,

3 Pakwmral v. Syed Kalay Ra-



PART Il
PRODUCTION AND EFFECT OF EVIDENCE.
CHAPTER VIIL.
OF THE BURDEN OF PROOF.

101. Whoever desires any Court to give judgment

as to any legal right or liability dependent

prse T 2e™ 0 on the existence of facts which he asserts
must prove that those facts exist.

When a person is bound to prove the existence of
any fact, it 15'said that the burden of proof' lies on that
persost.

Iilustrations,

{a) A desires a Court to give judgment that B shall be pumshed for a
enme which A says B has committed

A must prove that B has commtted the crime

{B) A desires a Court to give yudgment that he is entitled to cerfain land
in the possession of B, by reason of facts which he asserts, and which B denies,
to be true.

A must prove the evistence of those facts,

COMMENT.

The burden of proof lies on the party who substantially asserts
-the affirmative of the issue. It has been adopted in practice, not
because it is impossible to prove a negative, but because the negative
does not admit of the direct and sumple proof of which the affirma-
Ative is capable ; and also since 1t 1s but reasonable and just that tke
'suitor who relies upon the existence of a fact should prove his own
case. In its apphcation, regard must be had to the substance and
effect of the issue, and not to its grammatical form ; for in many
cases a party, by making a shight alteration in his pleadings, can
-give the issue a negative or affirmative form at his pleasure.?

The party on whom the onus of proof lies must, in order to
-succeed, establish a prima facie case. He cannot, on failure to do
'so0, take advantage of the weakness of his adversary’s case. He
must succeed by the strength of his own night and the clearness of
s own proof.

3 Soward v Leggatt, (1836) 7 C & P.613, Taylor, roth Edn, s, 364, p. 253
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The general rule that a party who destres to move the Court
must prove all facts necessary for that purpose (ss. I01-105) 12
subject to two exceptions :—

(a) he will not be required to prove such facts as are specially
within the knowledge of the other party (s 106) ; and

(2) he will not be required to prove so much of his allegations
in respect of which there is any presumption of law (ss. 107-113), or,
1n some cases, of fact (s. 114) 1n his favour

1, ¢Burden ol prool.’—This expression means {a) the bur-
burden of establishing a case, and (b} the duty or necessity of mntro-
ducing evidence.

The term onus probands, mn 1its proper use, merely means that,
if a fact has to be proved, the person whose interest 1t 1s to provet,
should adduce some evidence, however slight, upon which a Court
could find the fact hte desires the Court to find It does not mean
that he shall call all concervable or available evidence It merely
means that the evidence he lays before the Court should be sufficient,
1f not contradicted, to form the basis of a judgment and decree upon
that pont tn hus favour t

CASE

‘Where the plaintifis, who were usufructuary mortgagees, were
never given possession of the mortgaged property and did not at-
tempt to recover possession until the period of limitation had almost
expired, 1t was held on the plea raised by the defendants that no
consideration had passed, and that the burden of proving that
consideration had passed was rightly shifted to the plantiffs =

102. The burden of proof in a suit or proceeding
Onwhombur- lics on that person who would fail if no
denofproothes  eyidence at all were given on either side.
Htustrations
(4) A sues B for 1and of «which B 1s 10 povacssion and wheh as A asserts,
was left 10 A by the witl of C, Bs father
I no evidence were given on either s de, B wolld be entitled to retamn
hus possessien
Therclore the burden of proot 1y on A
) A sues B for money due on a bond
The exccntian of the bund 1» admitted, brt B savy that 1t was obta,ced
by fraud, which \ demes
1f no evidence were gvez on enther s de A would seceed as the bozd g3
dispated and the fraud 35 not proved
Therefore the burden of procf 1 oz It

t Unkar Nath v Mahu Lal, 2 brams s Pae Chaedea, *
(1598} 18 A W N 1o, 23 AN ¥
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COMMENT. "

The burden of proof, in the sense of establishing a case, rests
upon the party, whether plaintiff or defendant, who substantially
asserts the affirmative of the issue.! When the evidence is all in,
and a party introducing it has not, by the preponderance of evidence
required by law, established his position or claim, the decision will
be against lum

But a party on whom the burden of proof in the first wstance
lies, may shift the burden to the other side by proving facts giving
rise to a presumption in his favour.2

The party on whom the burden of proof lies begins. -

The burden must be strictly discharged ; in other words, the
plamtaff, in order to succeed, must put the Court in possession of
legal and satisfactory evidence, and it will not suffice to point to
matters of suspicion or even to plansible conjecture.®

CASES.

In a suit on a bond, the plaintiff accounted for the non-produc-
tion of the bond, by alleging that the defendant hadstolen it. The
defendant admitted the execution of the bond, but alleged he had
pad it. It was held that the defendant was bound to begin and
prove payment, either by the production of the bond or other
evidence or by both.¢

Ot ) B e B

age

Which ,

ceipt. The original Court, which dismissed the suit, would not nave
decided in favour of the defendant, but for its having been shown,
on an inspection of copies, officially certified, of income tax returns
made by the plaintiff, that he had not stated the interest accruing
on the mortgage as part of his income. It was held, reversing the
judgment, that the returns, if the plaintiff had wrongly omitted to
make a full return of income, would not have had any weight in
changing the onus which lay upon the defendant of showing that no
consideration had passed for this mortgage.®

Where execution of a bond is admitted and the bond contains
an admission that consideration had passed, it is for the executant

to get rid of the admission which he has made in the bond. It is

. ' 1

1 Phipson, p. 14. 5 Ali Khan Bahadur s Indar
2 Mano Mohun Ghose v. Mothura  Parshad, (1896) 23 Cal. 950, I.C.
Johun Roy, (1881) 7 Cal. 225 6 Mahabyy Prasad Rai v. Dishan
3 Ramabas v. Ramchandra, (1905) Dayal, (1904) 27 All, 71. See Achava

v,

7 Bom, L. R, 293. . Maung Po Sang, (1920} 10 L.
4 Chuns Kuar v Uday Ram, (1883) B.R 264
6 ALl 73,
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It lies on him who asserts it to prove that the law of the Native
State differs from the law 1 British India, and in the atsence of
such proof it must be held that no difference exists except possibly
lso far as the law in Bntish India rests on specific acts of the Legis-
ature.

Where o claim is made under an alleged mortgage against a
bona fide purchaser for value, and the defendant puts in 1ssue the
genuinencss of the transaction, the onus is uron the plaintiff of
proving frima facie the bona fides, as well as the actual execution,
of the mortgage ; and 1f the Court discredits the plamtiff’s witnes:
as regards the bona fides of the transaction, it 15 at literty to
miss the suit, although the defendant gives no substantial evidence
of fraud 2

A plaintiff who charges another with fraud must himself prove
the fraud, and he 1s not relieved from this obligation because the
defendant has himself told an untrue story #

103. The burden of proof as to any particular
Burden of fact lies cn that person who wishes the
Pamculor act Court to believe inits existence, unless it is
provided by any law that the proof of that fact shall lie
on any particular person.
Titustration.

\ prosecutes B for theft, and wishes the Court to believe that B admuted
the thift to C A must prove the admission

18 wishes the Court to beheve that, at the time 1m question, he was else-

where  He must prove it

COMMENT.

This section differs from s. yor By s 101 the party has to
prove the whole of the facts =1 % b= =11-m-n 0o emefet 8 cT
ment when the burden of the '
for the proof of some one part . .
points the meaning.  The whole of the facts, however numerous and
complicated, which go to make up the prisoner’s guilt, must be
proved by the prosecution If the prisoner wishes to prove a
particular fact, lus alibs, for instance, he must prove it. If the
prosccutor wishes to prove the case, not by independent oral testi-
m(l;l)'. but by the isolated fact of the prisoner’s admission, or if he
wighan o 41 et REPER R F .

fact

Proceuure Lode, wiich says that all persons shall give information

of the commission of certain offences to the nearest rolice officer or
1 Raghuwath Mulchaxd v. Vari- 3 Makowed Golab

sandss Aadangs, (1006) 30 Tom. $38.  Sulliman, (1594) 21 Cal, §ro 21"
2 Brojes\mare Peshainr v. Budhae 4 Norton, 280 T

muddi, {1830} 6 Cal. 268, T
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‘Magistrate, and throws upon such persons the burden of proving
‘zeasonable excuse for not domng so,

104. The burden of proving any fact necessary
Burdenofpro- 10 be proved in order to enable any
o e o he person to give evidence of any other fact
evidence admis- 15 0N the person who wishes to give such
sible evidence.
Iiustrations
(a) A wishes to prove a dymng declaration by B A must prove B's
death
(b) A wishes to prove, by secondary ewidence, the contents of a lost
document
A must prove that the document has been Iost,
COMMENT.
The party, whose case requires proof of an evidentiary effect,
has the onus of introducing evidence to prove that fact.
This section should be read with ¢l 2 of 5. 136 and with the
1llustrations attached to that section.
CASE
A merchant, bearing a2 French name, marned a French woman
jn Bntish India without contract. Some time after the marniage,
he scttied, on trusts, certain immovable property in Calcutta, Later
on, the property was sold and the sale-proceeds invested in some
funds It was contended that the settlor was a Frenchman with
French domucile angd, as such, the French law must govern the
admmstration of his property. It was held that the burden of
‘proving that the settlor was a Frenchman of French domicile was on
those who attacked the settlement, and that they must conclusively
prove it}
105. When a person is accused of any offence, the
Burdenofpro- burden of proving the existence of cir-
ving that caceo!  cumstances bringing the case within any
within excep- 0f the General Exceptions! in the Indian
tions Penal Code, or within any special excep-
-tion? or proviso contained in any other part of the same
Code, or in any law defining the offence, is upon him,
and the Court shall presume the absence of such circum-
-stances.
Ihustrations
(a) A, accused of murder, alleges that, by reason of unsoundness of mimd,
he ¢:d not know the nature of the act.

t Bonnaud v, Emile Charriol, (1905) 32 Cal 631,
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The burden of proofis on A

(8) A, accused of murder, alleges that, by grave and sudden provoca-
tiom, he was deprived of the power of self-control

The burden of proof :s on A,

{¢) Section 325 of the Indian Penal Code provides that whoever, except
in the case provided for by sect:on 335, voluntarily causes grievous hurt, shall
be subject to certain pumshments

A is charged with voluntanly causing grievous hurt under section 3:5

The burden of proving the circumstances bringing the case under section
335 leson A

COMMENT,

‘ 1n cnmnal
the charge

In all cimunal cases 1t 1s incumbent on the accused to prove
the existence (if any) of circumstances which bring the offence
charged within the general or spectal exceptions or provisos con-
tained 1n any part of the Penal Code or wmn any law defining such
offence !

An accused person who at hus trial has not pleaded the night of
private defence, but has raised other pleas inconsistent with such a
defence, cannot 1n appeal set up a case, founded upon the evid=nce
taken at Ius trial, that he acted in the exercise of the night of private
defence, neither 1s the Court competent to raise such a ples on
behalf of the appeliant 2

1. “General exceptions.’—The general exceptions here re-
ferred to are those apphicable to ail crimes, and are given in Chapter
IV of the Indian Penal Code

2, ‘Special exceptions,’—Special exveptions are those which
are restricted to a particular cnme

oarden of 106. \When any fact 1s especially within
Peaalty witthen  the kmowledge of any person, the burden
knowledge of proving that fact is upon him.
Iltustrations

() VAlen a person doss an act with some intention other than that wiuch
the chiaricter and circumstances of the act suggest, the burdst of provi~g
thit intention is wpon lum

{8 A s charged with travelling on a ralway withaut a &
brden of proving that he had a ticket1s on lum

COMMENT.

Tlus soction lays down the principle that where the knowledge

of the subject-matter of an allegation is peculiarly within the pro-
1 See Nga Myax  Farg-Emperer, 2 Queen-Lorpreasy Tomeal (18,5}
{15) 8L, B R 300 a1 All 122

Tre
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he 1s dead, and further that, as regards property coming to him by
inheritance, he must be deemed to have died at the date of his dis-
appearance, 1s a rule of evidence only and must be taken to have
been superseded by this section!

The earhiest date to which the death can be presumed can only
be the date when the swit to claun that right 1s filed. It cannot
have a further retrospective effect,?

Section 108 raises no presumption as to the time of a person's
death It 1s incumbent on him, who alleges that a person died at
some antecedent date, to prove that fact by evidence. The question
for which provision 1s made 1n this section 1s the question, whether
a man 1s alive or dead when the question of death 1s raised, and not
whether he was alive or dead at some antecedent date If the
period which has elapsed since the time that the person whose death
1s 1n question was last heard of is more than seven years, there is
no presumption that such person died during the first period of
seven years and not at any subsequent period.

Section 108 does not require that the Court should hold the
person dead at the expiration of the seven years therein indicated,
but merely provides that the burden of proving that he is alive at
the time of the suit 1s shifted to the person who affirms it.5

The rule of Mahomedan law that a missing person is to be
regarded as alive till the expiry of ninety years from the date of his
birth 1s overruled by this section.® So1s the rule of Hindu law that
twelve years must elapse before an absent person, of whom nothing
has been heard during this period, can be presumed to be dead.

CASES.

The plaintiff sued in 1911 as a reversioner to recover possession
of property alienated by a Hmdu widow. The widow had dis-
appeared in 1865 and was not heard of since 1870. The Court of
first mstance decided in plaintiff’s favour and held that under this
section the Court should presume that the widow died at the time
of suit and that therefore the suit was in time. This decision was
reversed and the suit was dismissed by the lower appellate Court
on the ground that the presumption of the widow’s death at the
time of the suit could not be drawn, and that the onns probandi lay
heavily on the plaintiff to show when the widow died, and that
consequently the suit was not shown to be within time, The plaint-
iff having appealed, it was held that 1t lay on the plaintiff to show

1 Mairay Fatoma v. Abul Wahid, P.R:No. 38 of 1918
(1921} 43 All. 673 4 Muhammad  Skanf v, Bande
= Jeshaukar v, Bai Dizal, (1910) AD, (1011) 33 All 36, ¥. 5.

22 Bom. L.R 771, 5" Narayan Bhaguani v, Shrimwas
3 Fani Bkushan Banerji v. Surjya  Trimbak, (1905) 8 Bom. L. R.226.
Kanta Roy Choudhry (igo7) 35 Cal. 6 Mazhar Aty v. Budh Singk.
=5: Narki v, Lal Sakw, (1900) 37 Cal,  (1884) 7 All. 207, ¢ 5

103 : Easkarat v. Napb Khan, (1917)
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affirmatively that he had brought s smt within twelve years from
the actual death of the widow T
A, a Mahomedan, died 1in 1884, and lus estate was dinided
amongst his heirs. B, the eldest son of A, had disappeared in 1850
and had not since been heard of ; and under Mahomedan law, a
share of the estate was set aside for him as a missing heir.  C, the
son of B, claimed this share, to which he would have been entitled,
under Mahomedan law, if B had been alive at the time of A’s death,
but not otherwise. It was held that the special rules regarding
burden of proof w ss. 107 and 108 could only be applied with refer-
ence to the date of the smit, and not to the question whether B was
alive or dead on a specified prior date ; and that the burden of
proving that B was alive 1n 1884 lay upon C, who affirmed it.?
109, When the question is whether persons are
cDurden oo partners,' Jandlord and tenant,? or principal
flonship 1 the and agent,” and it has been shown that they
<asesofpartners,  have been acting as such, the burden of
landlord  and f
tenant, puncipal - proving that they do not stand, or have
and agent ceased to stand, to each other in those
relationships respectively, is on the person who
affirms it.

COMMENT.

A partnersiip, tenancy, agency, once shown to exst, 1s pre- .
sumed to continue, till it 15 proved to have been dissolved,

When a juridical relation is once established, it is enougl gene-
rally for a party relying on such relation to show its establishment,
and the burden’is then on the opposite party to show that the rela
tion has ceased to exst.3

1. ¢Partners.’—As to partnerslup see 5. 239-266 of the
Indian Contract Act (IX of 1872). Scction 264 enacts_that persons
dealing with a firm shall not be affected by a dissolution, of which
no public notice has been given, unless they themseli¢s had natice
-of such dissolution.

2. ¢Llandlord and tenant,~——When the relationship of landlord
and tenant has once been proved to enist, the mere non-payment
of rent, though for many ycars, 1s not sufficient to show that a rela
tionship has ceased, 4

3. ¢Principal and agent.’—Sections 182-238 of the Indian
Contract Act deal with the relationship of prncipal and agent.

1 Jayawant Juawsao v Rams  Guffoor. (1879 4 Cal 31y Thke
chawdra” Narayar, (1915) 1S Bom. Brtish Tudié Steavs Novgateon Conte
L R 14 pany, Lomied s Hayer, Mabomed

2 Moolla Cassim v Moolla Abdud  Esack and Compam, (1551) 3 Mad,
Rahim, (1902) 1. B3 R 77, P . 1073 Attar Siegh v Fan diva] (1951)

\ harton, < 228y P R, No 1100f 1851,
4 Rumgo Lall Mundul v, Abdool



238 THE LAW OF EVIDENCE. {crap, vir,
he 15 dead, and further that, as regards property coming to him by
inheritance, he must be deemed to have died at the date of his dis-
appearance, 1s a rule of evidence only and must be taken to have
been superseded by this section.!

The earhiest date to which the death can be presumed can only
be the date when the swit to claim that right 1s filed It cannot
have a further retrospective effect.”

Section 108 raises no presumption as to the time of a person’s
death. It 1s incumbent on him, who alleges that a person died at
some antecedent date, to prove that fact by evidence. The question
for which provision 1s made in this section 1s the question, whether
a man 1s alive or dead when the question of death 1s raised, and not
whether he was alive or dead at some antecedent date.? If the
pertod which has elapsed since the time that the person whose death
1s 1n question was last heard of is more than seven years, there is
no presumption that such person died during the first petiod of
seven years and not at any subsequent period.4

Section 108 does not require that the Court should hold the
person dead at the expiration of the seven years theremn indicated,
but merely provides that the burden of proving that he is alive at
the time of the suit 1s shafted to the person who affirmsit.5

The rule of Mahomedan law that a missing person is to be
regarded as alive t1ll the expiry of ninety years from the date of his
birth 1s overruled by this section.®  So 1s the rule of Hindu law that
twelve years must elapse before an absent person, of whom nothing
has been heard during this period, can be presumed to be dead.

CASES;

The plamntiff sued in 1911 as a reversioner to recover possession
of property alienated by a Hindu widow. The widow had dis-
appeared in 1865 and was not heard of since 1870. The Court of
first 1nstance decided 1n plaintifi's favour and held that under this
section the Court should presume that the widow died at the time
of smt and that therefore the suit was in time. This decision was
reversed and the smt was dismissed by the lower appellate Court
on the ground that the presumption of the widow’s death at the
time of the suit could not be drawn, and that the onus probandi lay
heavily on the plaintiff to show when the widow died, and that
consequently the suit was not shown to be within time, The plaint-
iff having appealed, it was held that it Jay on the plaintiff to show

1 Maivay Fatima v Abul Wahid,
(1021) 43 AlL 673

2_Jeshankar v Bar Diwah, (1920
22 Bom L. R. 771.

.8 Fani Bhushan Banerys v, Sunya
Kanta Roy Chowdhry. (1907) 35 Cal.
25; Nark: v. Lal Sakw, (1900) 37 Cal,
103 ; Basharat v, Naph Khan, (1917}

P, R. No. 38 of 1918

4 Muhammad  Shanf v.
AL, (1911) 34 AlL 36, F. B.

& Narayan Bhagwant v, Shrimuwas
Trimbak, (1905) 8 Bom, L R 226

8 Mazhar Al v. Budh Singh.
(1884) 7 All 297, F B,

Bande
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years cannot be sufficient for the purpose.! Thusin cases other than
possessory suits under the Specific Relief Act the plaintiff must
show title or such adverse possession as confers a title under the
Limitation Act,

The Madras High Court has held that, as against a wrong-doct,
prior possesston of the plaintiff in an action of ejectment, 15 sufficient
title, even 1f the suit be brought more than six months after the act
of dispossession complamed of, and the wrong-doer cannot success-
fully ressst the smt by showing that the title and right to possession
are 1n a third person. It 1s immaterial however short or recent the
plaintiff’s possession was.2

The Allahabad High Court has mn a Full Bench case held that
sectton g of the Specific Rehef Act does not debar a person who has
been ousted by a tresp from the p ion of 1mmovable pro-
perty to which he has merely a possessory title, from bringing a
suit 1n ejectment on his possessory title after the lapse of six months
from the date of his dispossession 3

The Patna High Court has held that a plaintiff who has omittcd
to sue under s, g of the Specific Relief Act, when first dispossessed,
1s not debarred from relying, in a suit for ejectment, on s. 110 of the
Evidence Act. As soon as he has proved that the defendant has
dispossessed him the onus 15 thrown upon the latter to prove his
titles

The Privy Council has laid down in a case in which the plaintiff
was a purch in p and the defendant had no title at all,
that lawful possession of land 1s sufficient evidence of ight as owner,
as aganst a person who has no title whatever, and who 1s a mere
trespasser.  The former can obtain a declaratory decree and an in-
junction restraining the wrong-doer.> In this case the plaintift was
1n possession when he brought his suit and he asked tor a decree
declaring his nght, and an injunction restraining the defendant frem
disturbing his possession.

CASES,
Where a vendee of immovable property sues for possession, Lis
vender not having been in possession at the time of the sale, it lies

1 Nysa Chand v, Kanchiwam, (1002) 26 Mad sty See Kriskua
(18on) 26 Cal 570’ 5Sy: Shama Aryar v Secretary of State for India,
Churn v_Abdul Kabeer, (189%) 3C W.  (1900) 33 Mad 17,

N 158 Doubt lias been expressed as 3 Wali  Akwal v Adjuakea
R L O Handu, UiSo1) 13 AU s37.'F 00

. . ec Lackko  Har Sakan, (1887
' V12 All 46 Gobird Prasal s Mokaw
. . - =t Lal, (1001) 29 All 157

' - . 4" Hmathan Maxdaln Luar Das.

R w.oL o6z L 6t

41 Cal 191 Dut it hasbeen approred 8 Ismad dnsf v Malowed Ghonse,

of in Na*a Kishote v, Paro Brxa, (1893) I. R 201 A o, 20 Cal.

{1022) 50 Cal 2 8347 Sundw v, Pobre, (1859) 17

T Nasayana Ree v, Dhareackw, Al 51, f.c.
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the plaintiff who proves such possession and subsequent disturb-
ance, shifts the burden of proof on the defendant when the prima
Jfacie tatle is made out....Where no such title is made out, and’
plamtiff comes into Court and asks for a declaratory decree he can-
not obtain that decree on the mere ground that he was in possession,
and the defendant had no title. Mere wrongful possession is in-
sufficient to shift the burden of proof.””* In a subsequent case,
Batty, J., observed: ** Now prior possession is certainly a ground
on which, as prima facie evidence of title, a plaintiff may recover
possession in the absence of title set up by the defendant even

though his suit does not fall within section g of the Specific Relief
Act...But then it must be found not only that the plaintifi’s prior
Ppossession was within twelve years of suit, but also that it was a

juridical possession of the property claimed.”? The judgment of
Ranade, J.,is cntiased in Al v. Pachubib1® which lays down that

a plaintiff who proves that, while in peaceable possession, he was

disp y the defend wrongfully, is entitled to recover
because his previous possession is tantamount to his title as against

a wrong-doer. *“ There is a difference between such a suit and a
swit under s. g of the Specific Relief Act. In the former, the Court

awards the claim only when 1t finds that the plaintiff had peaceable

P before disp and that the defendant has no title

and 1s a wrong-doer, the plamntiff’'s previous possession being in law

sufficient proof of hus title, 1n the Jatter, the Court can only go into

the question of dispossession within six months before suit and

cannot engquire into the defendant’s title.”’

The Calcutta High Court has held that mere previous posses-
sion will not entitle a plamtiff to a decree for the recovery of posses-
ston except in a suit under s. g of the Specific Relief Act.5 Ina
suit to recover possession brought more than six months after the
date of dispossession, the plaintiff must prove title, and mere previ-
ous possession for any period short of the statutory period of twelve

t Hanmantrav V. Secretary of Thakur Rasant Singh . Mahabir

State, (1900) 25 Bom, 287, 303. Pershad, (1913) 15 Bom: L. R. 525,
2 Rajaram v. Nanchand, (1903) 5 530, P. C; Dhavanr Kanta Lahr V.
Bom L. R. 225, 227. Gabar Als’ Khan, (1912) 15 Bom. L
L om <7 Vesnuab,

9 (1903) 5 Bom L R 264,

4 Per Chandavarkar, J, i 1bsd,

. 267, In an ejectment smit the '
defendant, though a trespasser, 1s en-
titled to requre the plamtifi who 3
seehs to eject him to prove that he a present nght to  possession :
has a supenior title, Kalu v Barsu, Sitavam Bhimay v. Sadhu Auay,
(1804} 19 Bom. 803 Plamntifi 1n (1913} 16 Bom. 1. R. 5132,
an action of ejectment must re- 5 "Ertaca Hossern v_Bany Mistry,
cover by the strength of his own (1882) o Cal 130; Debt Churn V.
title, not the weakness of his adver- Jssur Chundes, {1882) o Cal. 39;
@ary's: Jowala Buksh v. Dhavum  Putmeshur v, Brijo Lall, {1889) 17
Singh, (1860} 10 M. I, A, s511; Cal 256,
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action is on the party who is in a position of active
confidence
Nstraions,

(@} The good faith of a sale by a client to an attorney 1s 1n question in
a suit brought by the chent  The burden of proving the good faith of the
transaction s on the attorney

(5) The good farth of a sale by a son Just come of age to a father 1s 1n
question iz a swit brought by the son  The burden of proviag the good faith
of the transaction 15 on the father

COMMENT.

Where a fiduciary or quasi-fiduciary telation exists, the burden
of sustaining a transaction between the partics rests with the party
who stands n such relation and 1s benefited by 3. The plambiif
hawving Leen entirely 1n the hands of the defendant, would Le desti-
tute of the means of proving affirmatively the mala fides of the
transaction , whilst the defendant in such a transaction may fairly
be subjected to the duty not only of dealing honestly but of preserv-
ing clear evrdence that he has done so.! In such cases it is scldom
possible to prove specific acts of bad faith, Yet the risk of abuse
is obviously great The law, therefore, reverses its usual rule of
evidence in dealing between man and man. Commonly nothing is
presumed contrary to good faith. But this is the rule between
cquals. When one party habitually looks up to the other and is
guided by him, he can no longer be supposed capalle, without
special precantion, of exercising that independent judgment which
is requisite for his consent to be free.®

Persons standing in a confidential relation towards others can-
not entitle themselves to hold benefits which those others may have
conferred upon them unless they can show to the satisfaction of the
Court that the person by whom the benefits have been conferred had
competent and independent advice in conferving therr 3 TLis has
been held to apply to a trustee, an exccutor, an administrator, a
guardian, an agent, a minister of religion, a medical attcndant, an
auctioneer, and an attorney.

In the case of deeds and powers executed by pardavasiin ladies,
it is requisite that those who rely upon them should satisfy the
Court that they had been explained to, and understood by, those
who executed li’wm.‘

CASE,

Inasuit for cancelment of a deed of gift executed by the plaintitf

in favour of the defendant, the plaintiff was a chatri by caste,

t Markby Ram Pian, (1903} P.R. No. 37
? Pollock’s Law of Fraud In  of 1973
ritish Tadia, pp o3, 6. 4 Sudusht Lal v, Mussawut Sheo-

3, 64
3 Raghunatrfy Afulekand v Varp-  beret Keer, (1551) 7 Cal 245, r.c:
wandas Madanjee, (1906} 8 Bom L.R.SI1 A.30.

IR, s25; Hots Lal v, Mussammat
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upon the plaintiff to show that his Yendor was in possession at sdme
period within twelve years prior to the date of the suit.! R
The plamtiff sued the Government for a declaration that S
£
f o
Rs. 20 to the plamntiffs’ father. It was held that the possession of
the plaintiffs being peaceable and obtained without ousting anyone,
it was of such a character as to attract the presumption descrited
1 this section, and was good against the ‘whole world excert the
person who could show a better title, and thzi, as the Government
had failed to establish their title to the land, the plaintifls were Jaw-
fully entitled to its possession.?
S obtained a money decrec against the sons and heirs of A, and
under that decree attached a shop as part of A’s estate. N (father
~t A_\ mmetiad ta hacen Ahn cdae b LT LMl L at s ey

perty as against the defendant.3 . !
The respondents claimdd the land in suit on the grouhd that
Abess B3 otelnd gk oot o4 de cooes e - - cogeion af Tis e
1ied the alleged
. . . and cleared it
about twelve years ago with the subsequent acquiescence of a
person who claimed to be the owner. The question for decision was
whether the burden of proving that they were entitled to recover
P was on the respondents, or whether the aprellant was
under the obligation of proving that he was entitled to retain pos-
session, It was held that the burden of proving their case rested
on the respondents and that they were not_entitled to succeed
merely because the appellant failed to prove his titles

111, Where there is a questicn as to the good
FProotot good  faith of a tramsacticn between parties,
faith in transac. .
tions where one 0N Of whom stands to the other in a
partyfs el positicn of active ccnfidence, the burden
' . N
confidence. ©  of proving the good faith of the trans-
1 Deba v, Rohtagi Mal, (19‘06) Shiyram Khisty, (1882) 6 Bom 215,
28 All. 479. .0 ; Krishnaray Yashvontv, Vasuder
2 Hawmantray V. Secretary of Apap Ghottkar, (1834) 8 Bom. 371
State for India, (1900) z5 Bom. 2373 4 “Magyng Min Din v, Mawng Or
2.Bom. L. R. 1115, Gating, (1809) 2 U, B. R, (1897~
3 Pemray Bhavamram v, Nayayan  1go1), 421. -
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legitimacy of the children of married persons only.! On the birth
of 2 ¢huld during marniage the presumption of legitimacy is conclu-
stve, no matter how soon the birth occurs after the marrage ?
Under this section the child born 1n wedlock should be treated as
the child of the father who was at the time of 1ts brrth, the husband
of the mother, unless 1t is shown that he had no access to the mother
at the time of 1ts conception, quite irrespective of the question
whether the mother was a married woman or net at the time of the
«<conception.?

A person cluming as an illegitimate son must establish lis
alleged patermity 1 the same manner as any other disputed ques-
tion of relationship 1s established ¢  The presumption that children
born of a married woman during the hife-time of her husband are the
legitimate offsprings of that woman and her husband, 15 not con-
clusive proof of therr legitimacy and must be regarded as fully rebutt-
ed where the woman admuttedly lived for years with another person
and they both asserted such children to be the offsprings of therr
unton.$ It 1s upon the person who claims to be the legitimate 1ssue
of his parents to bring forward satisfactory evidence i support of
theirr marriage:®

2, ‘Within two hundred and eighty days after its dissolu-
tion, the mother remaining wnmartried.’—This section does not
Jay down a maximum period of gestation, and therefore does not bar
the proof of the legitimacy of a child born more than 280 days after
dissolution of marriage, the effect of the section being merely that
no presumption 1n favour of legitimacy is raised, and the question
must be decided stmply upon the evidence for and against legitimacy.?
\When a person claims, under this section, to be the son of 2 deceased
person, he must prove that he was born within two hundred and
<ighty days after the death of his father.®

3. ‘The partles to the marriage had no access fo each
other.’—By ‘having no access’ is meant baving no opportunity
-of sexual intercourse ; and in order to displace the conclusive pre-
<umption it must be shown that no such oppertunity occurred down
to a point of time so near to the birth as to render paternity impos~
«ible, To rebut the legal presumption under this section, 1t is for
those, who dispute the paternity of the child, to prove non-access of
the husband to his wile during the pertod when, with respect to the
date of its birth, it must, in the ordinary course of nature, have been
begotten.®  If the husband has had access, adultery on the wife's

A In ve Ma Som, {1506) 1 U. B. P. R.No 28 of 1906.
R. (1S02-1806) 74. Thakur Ampal Alt Kkawv Naua
2 Umra v, Muhammad Hayat, Al Khax, (1006) 0 Bom L K, 264.
(tue7) P R. No 79 of 1007, T Rakmat Alr v. Musst  Allazd:,
3 Palanti \. Sethu, (1024) 47 Mad,  (1883) I% R. No. 1 of 1844
-0t 8 Narendrav. Ram Gobird, (1001)
¢ Gopalasamt Chetty v, Aruna- 4 Bom, L. R, 243, 20 Cal. 113, roc.
chellams Chetty, (1003} 27 Mad. 32, 33. 9 Navendra v. Kam Gobird, {1001)
8 Bahadur Singh v, ¥mw, (1008) 4 Bom L. R. 243, 20 Cal. 11z, r. .
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\v,ell advanced in years, and the defendant was his gurt, or spintual
i PR

sccure benefits to his soul in the next world, and his having heard

the defendant recite the holy book called Bhagvat, Almost im-

rfxedna‘tely ?ftcr the execution of the deed t‘he ];)]ain'tifi repudilaticli

. . o ) . e

1 the

ason

the

1 was

made without undue influence and 1n good faith ; and, 1n the absence

of such proof, the plantiff was entitled to obtain cancellation of
the deed.!

112, The fact that any person was born' during,
ma!::gg‘e uning the continuance of a valid marriage"
sve proof of Detween his mother and any man, or
legitimacy within two hundred and eighty days
after its dissolution, the mother remaining unmarried,?
shall be conclusive proof that he is the legitimate son
of that man, unless it can be shown that the parties
to the marriage had no access to each other” at any
time when he could have been begotten.

COMMENT,

This section is based on the principle that when a particular
relationship, such as marriage, is shown to exist, then its continuance
must prima facte be presumed.?

Sections 112 and 113 are the only two sections in which a
direct attempt is made to establish what is called ' conclusive
proof.” No rule of the kind can be based on considerations of
evidence, because enquiry is altogether excluded The basis of
the rule in the first case (s 112) seems to be a notice that it is un-
desirable to enquire into the patermity of 2 child whose parents
‘have access’ to each other. This section refers to the point of time
of the birth of the child as the deciding factor and not to the time
of conception of that child, the latter point of time bas to be
considered only to see whether the husband had not access to the
mother.3

1. ‘Dusing the continuance ol a valid matriage.’— ‘I:he
presumption as to paternity in this section only arises in connectiont
with the offspring of a married couple, This section applies to the

v Mannn Sigh v, Umadat Pa. o, R. 95.
(1890) 12 AlL, 523 e Bampximm 3 Sethur, (1024) 47 Madp

Bhama v Dhulappa, (1904) 7 706,
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tegitimacy of the children of married person=only ! On the birth
of a chuld dunng marnage the presumption of legitimacy is conclu-
sne, no matter how soon the birth occurs after the marmage.?
Under this section the cinld born tn wedloch should be treated as
the child of the father who was at the time of its birth, the husband
of the mother, unless 1t 1s shown that he had no access to the mother
at the time of its conception, quite irrespective of the question
whether the mother was a married woman or not at the time of the
<onception ?

A person claiming as an illegitimate <on must establish Ius
alleged patermity 1n the same manner as any other disputed ques-
tion of relationship 1s established.4  The presumption that clildren
born of a marnied woman during the hife-time of her husband are the
legitimate offsprings of that woman and her husband, is not con-
clusive proof of their legitimacy and must be regarded as fully rebutt-
«ed where the woman admittedly lived for years with another person
and they both asserted such children to be the offsprings of ther
unton 5 It 15 upon the person who claims to be the legitimate issue
-of his parents to bring fornard satisfactory evidence m support of
their marnage.®

2. ‘Within two hundred and elghty days after its dlssolu-
4lon, the mother remalplng unmar;icd.’ﬁTl‘ns section does {mt

When a person claims, under this section, to be the son of a deceased
person, he must prove that he was born within two hundred and
<ighty days after the death of Ius father.3

3. *The parlles to the marriage had no access to each
other.’—By ‘having no access’ is meant having no opportunity
-of sexual intercourse ; and in order to displace the conclusive pre-
-sumption it must be shown that no such opportunity occurred down
to a point of time so near to the birth as to render patermty impos-
=ible. To rebut the legal presumption under this section, 1t is for
those, who dispute the paternity of the child, to prove non-access of
the husband to his wife during the pertod when, with respect to the
-date of its birth, 1t must, in the ordinary course of nature, have been
begotten.® If the husband has had access, adultery on the wife's
1 In re Ma Sonm, (1896) £ U. B, P R.No, 28 of 1906

R, (1892-1896) 74 RO RO
2 Umra v.' Muhammad Hayat,

{1007} P. R, No 79 of 1907
3 Palans v. Sethu, (1924) 47 Mad

Sob, 8 Narendra v Ram Gobind, (Tgor)
4« Gopalasams Chetts v. Aruna- 4 Bom, L. R. 243, 29 Cal. 111, P.c.

I ellam Chelis, {1903) 27 Mad. 32,33 ® Narendra v Ham Godind, {1901)
5 Bahadur Singh v Ve, (1905) ¢ Bom, L. R 243, 29 Cal z11, P c.
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part will not justify a finding that another man was the father.!-
ifa chu]dis born 223 days after thedeath of the husband, that is under
such circumstances as to give rise to_the presumption under this
section, the burden of proof lies on him who disputes the pater-
nity of the child.z

A wife can be examined to prove non-access of her husband
during her married life, without independent evidence being first
offered to prove the illegitimacy of the children.? Under the
common Jaw neither husband nor wife can be examined for the
purpose of proving non-access during marriage  In England the
presumption of legitimacy may be rebutted by proof of the impo-
tency of the husband. Under the Indian Evidence Act no such
proof can be given,

Mahomedan law.—According to Mahomedan law a child
born six months after marriage or within two years after divorce or
the death of the husband is presumed to be his legitimate offspring.
1f the question for decision be one of evidence only, it will be govern-
ed by this section.4

One R, a Mahomedan woman, was divorced by her first husband
on the 1st October 18¢5. She marned G. N. on the 4th February

1896 and bore a child on the 17th July 1866: the child was thus
born more than 280 days after the dissolution of his mother’s
marriage with her first husband but less than six months after
her marriage with G. N, The plaintifi contended that under Maho-
medan Jaw no acknowledgment of paternity by G. N. could legitimise
the child, and it was found that the 7ddaf of repudiation had termi-
nated before the marriage with G. N., although the child must have
been procreated before the termination of that iddat.  G. N, acknow-
ledged the child and treated it as his own. It was held that the
marriage of R, with G. N. though irregular was not void ; that when
the child was be vt 1 ", 7 G. N, subsist-
ed ; that this st . the child was
cntitled to inhc : ‘
CASES,

Where 2 wife came to her husband’s house a few days before be
died and remained there up to the time of his death,and itwas shonr
that a child, alleged to be that of her husband, was the child of the
wife, and that it was born within the time necessary to give rise to
the presumption under this section, it was held, in the atsence of
any evidence to show that the husband could not have had connec-
tion with his wife during the time she was residing with him, that the
presumption as to the paternity of the child given by this section

! a 8.
2 u\ypn:'zm v M Ghon, (1014 Bom 40, Al v, Dudh Sinsh.
2 TuMok Nath Sk v, Lackimin  (1889) 7 All. 207, . 5.
Runwari, {1003} L. R. 30 I. A, 152, s Nur-ul-Hosan v. Muhammad
5 Bom. LoR. 474, 25 Al 403, Hasant, {1910) P, R, No. 78 of 1910
Y Rozario v. Inmgles, (1803) 18
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must presail, The fact that the husband was, during the peniod
withm which the chuld must have been begotten, suffering from a
serious 1llness which terminated fatally shortly afterwards was held,
under the circumstances, not sufficient to rebut the presumption 1
AVhere a chuld born some three hundred and siaty-five days after the
A Rl bl PR py S Ll SRt e

of posslbx“t)’, yet there ‘bemg‘cvxdence that fhe mother had been
married to her husband for ten years without having had any child-
Hiage -2 . e T e

L N R RWCI RUCUNE SSNP YOV SR SO S BPRPE S T

person, 1t 'was held that, there bewng no inherent impossibility of
gestation of 330 or 333 days after co-habitation, this fact alone,
though suspicious, was not conclusive as to the wife’s adultery, and
that the child must be held to be legitimate having regard to this
section.?

A woman married a person in September 1903 ; the marriage
was dissolved 1n May 1904 : she married another in June 1904 ; a
son was born to her in September 1904 during the|colntingance of

: G TR TR

Saliaes

properties.

then the conclusive proof in favour of the plaintiff anises and can
only be displaced by 1ts being shown that the parties to the marriage
had no access to cach other at any time when the plaintiff could
have been begotten by the husband of his mother.s

;an”I‘,Ml;“ v. Ram Gobind, (1go1} of 1o11.

4 Bom. L. R 243, 29 Cal, 111, P. C. 4 Palams v. Sethu, (192 Mad.

(z 1)‘(!!111; usm‘gl. & Dhan Runear, 706, (1924) 47 Blac
1902} 24 AlL 445. 5 Bhuma v. Diulapfa, (1903} 7
3 P. v, P, {iotr) P, R Bo. 77 Bom L. R. g5 : o
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113. A notification in the Gazette of India that
root of ces. Y portion of British territory has been
aonof termtory  Ceded t0 any Native State, Prince or
. . Ruler, shall be conclusive proof that a
valid cession of such territory took place at the date
mentioned in such notification.
COMMENT.

This section was enacted to exclude inquiry, by Courts of Jus-
tice, mto the validity of the acts of the Government so far as cession
of territory to any Native State was conerned. But the section is
a dead-letter because 1t is declared to be nlfra vires by the Privy
Council in a case in which 1t 15 decided that the Governor General in
Council being precluded by the Act 24 & 25 Vic. ¢, 67, s 22, from
legislating directly as to the sovereignty or dominion of the Crown
over any part of 1ts territories in India, or as to the allegiance of
British subjects, could not, by any legislative Act, purporting tor
make a notification in the Government Gazette conclusive evidence
of a cession of territory, exclude inquiry as to the nature and lawful-
ness of that cession.!

114. The Court may presume the existence of
Prf;l;tc Doy any fact which it thinks likely to have
ence of certun happened, regard being had to the common
facts course of natural events,' human conduct
and public and private business, in their relation to the
facts of the particular case.

Ttustrations

The Court may presume—

(@) that a man who is in possession of stolen goods soon after the theft
13 erther the thief ot has recerved the goods knowing them to be stolen, unless
he can account for hus possession ,

{b) that an accomplice 1s unworthy of credit, unless he 15 corroborated
in matenal particulars ;

{c) that a bill of exchange, accepted or endorsed, was accepted or en-
dorsed for good consideration ,

(4) that a thing or state of things which has been shown to be in exist-
eace withun a period shorter than that within which suck things or states of
\\gs usually cease to exist, is still in_ existence ,

() that judicial and offical acts have becn regularly performed;

{f\ that the common course of business has been followed in particular
cases ;

(g) \that evidence which could be and i» not produced would, if produced.
De unfar oyrable to the person who withholds it ;

1 Dlamodar Gordhan v, Deoram Kangr, (1876) 1 Bom. 367, v, €.
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(k) that, if a man refuses to answer a question which be 1s not compelled
2 answer by law, the answer, of given, would be unfavourable to him;

(1) that when a document creating an obhgation 1s 1 the hands of the
dligor the abhgation has been discharged

But the Court shall also have regard to such facts as the following, in
< msidening whether such maxims do or do not apply to the particular case
before it —

as to sllustration {a)—a shop-hecper has tn lus till a marked rupee soon
after st was stolen, and cannot account for its possession specifically, but 1s
~ontinually recerving rupees in the course of his busimess *

as to slustration (b)—A, a person of the highest character, 1> tnied for
causng a man's death by an act of negl m certain 'y,
B, a parson of equally good character, who also took part in the arrangement,
describes precisely what was done, and admits and explains the common care-
Qessness of A and himself

as to dfustranion {b)—a cnme is committed by several persons A, B
and C three of the cimnals, are captured on the spot and kept apart from

each other Lach gives an account of the crime imphcating D, and the accounts
<correborate each other im such a manner as to render previous comcert
Jughly improbable :

as to slustration (c}—~A, the drawer of 2 bill of exchange, was a man
of business, B, the acceptor, was a young and ignorant person, completely
under A'’s mfluence

as to sllustration (d)—t is proved that 2 river ran i a certan course five
Fears ago, but 1t 13 known that there have been flood> since that time which
mught change its course :

as to sllustration (¢}—a judicial act, the regulanty of which 15 1n question,
was under

as to sllustration (f)—the question 15, whether a letter was received It
is shown to have been posted, but the usual course of the post was raterrupt-
«ed by disturbances :

as to dlustration (g)~a man refuses to produce a document which
avould bear on a contract of small importance on which he 1s sued, but which
amught also injure the feelings and reputation of his family ;

23 to tustration (h)—a man refuses to answer a question which he 1s not
compelled by law to answer, but the answer to it might cause loss to him
matters unconnected with the matter in relation to which 1t 1s asked.

s to slustration (3)—a bond 15 1 possession of the obligor, but the
«ircumstanices of the case are such that he may have stolen it

COMMENT.
§ectiol}s_m4 to 113 direct on whom burden of proof will lie.
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are various presumptions where room isJeft for the Court to exercise
1ts powers of inference. The Court can throw the burden of proof
on whichever side 1t chooses. This section deals with cases of that
description. It declares that the Court may, in all cases whatever,
draw from the facts before it, whatever inferences it thinks just.
The terms of the section are such as to reduceto their proper position
of mere maxuns, which are to be applied to facts by the Courts in
their discretion a large number of presumptions to which English
law gives, to a greater or less extent, an artificial value Nine of
the most important of them are given by way of illustration.!

This section authorises the Court to make certain presumptions
of fact. They are all presumptions which may naturally arise, but
the Legislature, by the use of the word ‘ may * instead of * shall”
both in the body of that section and the illustrations, shows that the
Court is not compelled to raise them but is to consider whether in
all the circumstances of the particular case they should be raised.?

The effect of this provision is to make it perfectly clear that
Courts of Justice are to use their own common sense and experience
in judging of the effect of particular facts, and that they are to be
subject to no particular rules whatever on the subject. Theillustra-
tions given are, for the most part, cases of what in English law are
called presumptions of law ; artificial rules as to the effect of evi-
dence by which the Court is bound to guide its decision, subject,
however, to certain limitations which it is difficult either to under-
stand or to apply, but which will be swept away by the section (114)

in question.?

T LT co a0t or fact, Pre-
presumptions
presumptions

' are always re-
" , . partly of law
and partly of fact.4

Presumptions of law derive their force from law while pre-
sumptions of fact derive their force from logic.

Presumptions of law are, in the absence of opposing evidence,
conclusive for the party in whose favour they operate ; but, as re-
gards presumptions of fact, the Jury may disregard them however
cogent.8

¢ As to statutory presumptions, see ss. 118, 119-122, 137 of the
Negotiable Instruments Act ; ss. 53 and 101 of the Transfer of Pro-
perty Act ; s. 6 of the Land Acquisition Act (I of 1894). Therc are
various other statutory presumptions.

The chief function of rebuttable presumption of law is to deter-
minf: on w\hom the burden of proof rests,

* 1 Stephen’s Introduction to Evi- 3 Garette of India, 3oth March
dence Act, 1372, Supplement, pp. 234-235.

2 Muthukumarswams  Pullar v, 4 Phipson, p, 420
King-Lmperor, {1912) 35 Mad, 397. 5 Ibid, Pp. 421, 422,
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1. ‘Common course of natural evenfs.” This expression is
Al}’r:pmpri.atc m regard to such matters as the period of gestation or
the continuance of ife  The legitimacy of a child may have to be
decided by reference to the term during which in the ordmary course
of nature gestation may continue.

2. ‘Human conduct.”—As an example of an inference to be
drawn from the conduct of a person the followngis apposite. It is
settled law that where property is entrusted to a servant, it is the
duty of the servant to give a true account of what he does with the
property so entrusted to him, If such servant fails to return the
property or to account or gives an account which is shown to te false
and incredible, it is ordinanly a reasonable inference that he has
criminally misappropriated the property so entrusted to him and
dishonestly converted it to his own use. In such cases the Cousts
are entitled to draw hostile inferences and presumptions from the
actions and statements of the servant.?

IMustrations,—The tllustrations given under this section ,are
not exhaustive. They are merely a few examples of this class of
“ patural ** presumptions, and that they do not exclude the other
numerous cases 1 which such presumptions are constantly drawn,
The Court need not draw the presumption in any particular case.
The word used is “may™; and wherever the informative facts
proved, overbalance the probability that the inference would be a
sound and just one, the Court will exercise its sound discretion in
electing not to rest upon the presumption.? There are several pre-

o - 1T *-law, Mahomedan law, criminal law,
L a Hindu family must be presumed
o joint Hindu family the whole pro-

perty of the family is joint estate ; in the absence of express contract
a Mahomedan dowry'is presumed to be prompt, Every person
above the age of fourteen is presumed to be acquainted with the law
of the land ; the accused is presumed to be innocent. f
lustration (a),—This illustration raises two presumptions,
viz,, that the person in possession of.stolen goods soon after the
theft is (1) either the thief; or.(2) has received the goods knowing
them to be stolen, The question as to which of the two presump-
tions is to be drawn‘will depend upon the facts of each particular
case. The mere fact of recent possession of stolen property is in
general evidence of theft, not of receipt of stolen property with guilty
knowledge.? The presumption contemplated in this illustration is
not a presumption as to the fact of p ion, but the p ption
of guilt which arises from the accused not accounting for his posses-

1 Sona Meah v. King-Imperor, v.TheCrown, (1902) 1 L.B, R, 332;

(1924) 2 Rang. 476, See Abdul Gams, Karpins v. Queen-Empress, (1696)

{1925) 27 Bom. L. R, P J.L.B. 276 Ms Myt v. Queen-
2 "Norton, 269, Empress, (1897) 1 U, B. R. (1897~
S Nga Kywet v. Queen-Empress, 190t)171.

(1900) 1t L. B. R, 39; Nga Don Be
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sion of stolen gaods of which he 15 proved to be in possession soon
after the theft. This presumption of guilt cannot, therefore, arise
before such actual possession is proved, or before the accused, on
opportunity bemg given, fails to account for his possession.!

Possession must be a recent possession. Lapse of time rebuts
the presumption. Where stolen articles of a very common descrip-
tion, consisting of jewellery of a very ordinary type and by so
means of distinctive appearance, were found in the possession of a
Pperson six months after the commission of the dacoity, such

ession was not d d suffi to call upon the accused to
explain his possession.®

No doubt the possession of stolen property immedinfely after it
has been stolen affords a strong presumption that the person in
whose possession it is, 1s exther the actual thief, or a receiver with a
guilty knowledge ; and this presumption is, of course, strengthened,
1f the person, in whose possession the stolen property 1s, fails to give
a satisfactory account of the manner in which he acquired such
possesston, or gives a false account, or gives accounts which are
contradictory, or if the property 1s secreted. But the possession of
stolen property, even if accompanied by a failure to g1ve an account
as to how such possession was acquired, or by a false account, or
by accounts which are contradictory, or by a concealment of the
property, would rase not a violent or strong presumption, but 2
probable presumption merely.?

“ But to raise this presumption legitimately, the possession of
the stolen property should be exclusive as well as recent. If, for
1nstance, the articles stolen were found on the person of the accused,
or 1n a Jocked-up house or room, or in a box of which he kept the
key, there would be fair ground for calling on him for his defence;
but 1f they were found lying in a house or room in which he lived
j01ntly with others equally capable with himself of the theft, or 1
an open box to which others had access, this would raise no definite
presumption of his guilt.”4

Titustration (b).—An accomplice is one concerned with another
or others in the commission of a ¢nme.5 An accomplice is on¢
who is a guilty associate m crime,  Where the witness sustains such
a.relation to the ¢riminal act that he could be jointly indicted with
the d, he is an ac plice.® Where the accomplice is mot
really a criminal but a spy or informer his evidence does not require
any corroboration,?

V Emperer  v. Hayg Mamram, 4 Best, 12th Edn,, s, 2312, p. 197+
(1404} & Bom. L. R. 887, 893, See § Wharton,

Satya Charan Manna v, Emperor, 6 Ramaswams Gounden v, Em-
{1624) 52 Cal, perov, (1903) 22 Mad, 231, 277,

2 Lonperor v Stghar Singh, (190v) ' 7 Queen-Empress v. Bastin, (1897}
20 All 3383 Nga Yauk v. Queen- P, 3. L B, 365, contra Mi The U.
Empress, (3885) . J. L. B 300 v. Queen-Ewmpress, (3881) S. J. L.

3" Ina Skeikk v.  Queen-Emgress, B.ys6.

{1983) 11 Cal 169, 163
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In point of law an accomplice 1s a competent witness against an
accused person {vide s 133) But great caution in weighing his
testimony 1s dictated by prudence and reason. In England it is
regarded as the settled course of practice not to convict a prisoner,
excepting under very special circumstances, upon the uncorroborated
testimony of an accomplice.!  The corroboration which the common
law requires 1s corroboration 1n some matenal particular tending to
show that the accused comnutted the crime charged. It is not
enough that the corroboration shows the witness to have told the
truth i matters unconnected with the gult of the accused? See
comment on s 133, infra.

Iltustration (c).—The presumption on which this illustration
15 founded 15 1n accordance with the maxim omnia prasumuntur rite
esse acta, § ¢, all things are presumed to be done in due form  The
principle of the maxim 1s, 1n many cases, recognised 1n support of
the solemn acts of even private persons, For instance, “1if an act
can only be lawful after the performance of some prior act, due
performance of that prior act will be presumed, Again, although in
the case of contracts not under seal, a consideration must 1n general
be averred and proved, yet bills of exchange and promissory notes
enjoy the privilege of being presumed, prima facie, to be founded on
a valuable consideration  The law rases this presumption 1n favour
of these instruments, because the eaistence of a valid con-
swderation may reasonably be inferred from the solemnity of the
instruments themselves, and the deliberate mode in which they are
executed,”'s

Sectrons 118 and 119 of the Negotiable Instruments Act lay
down certain other presumptions. -

The explanation to this illustration speaks of “a man of busi-
ness, " which 1n 1ts well-known popular sepse must mean 2 man
habitually engaged in mercantile transactions or trade.4

Where the parties are the debtor and a money-lender a Court
may presume that the debtor dird not give a free consent to the
terms of an agreement between them, when such presumption 1s not
inconsistent with the other facts disclosed.’

IMlustration (d}.—Thisllustration is founded on the presumption
which exists in favour of continuance or immutability.

*'It is a very general presumption that things once proved to
have existed in a particular state are to be understood as continuing
in that state until the contrary 1s established by evidence, either
direct or circumstantial, Thus, where seisin of an estate has been
shown, its continuance will be presumed ; as also will that of the
authority of an agent.”s

} R.v Gallaghey, (1875) 13 Cox 6t 23 Bom. 63, 66,
3 Rex v. Baskeruille, (1916] 2 S Ramdhan v, Juwan Khan, (1579)
K, B. 658. P, o 110 of 1870

3 Taylor, 11th Edn ,s, 148, p. 140§ Best, 12th Edn , . 405, p. 345,
& Ningawa \ Bharmippa, (1807) I 3f5
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The ordinary legal presumption i§ that things remain in their
original state ! A

Sections 107-109 deal with particular applications of the princi-
ple of which this illustration is the géneral expression. ! !

.

Illustration (¢).—The ryle embodied in this illustration flows
from the maxim omnia pr rile et solemniter esse acta, 3¢,
all acts are presumed to have been rightly and regularly done.
“The true principle intended to be conveyed by the rule, omnia
2 rite et sol iter esse acla,. .. seems to be, that thereis
a general disposttion in Courts of Justice to uphold official, judicial,
and other acts, rather than to render them noperative ; and with
this view, where there 1s general evidence of acts having been legally
and regularly done, to dispense with proof of circumstances, strictly
speaking essential to the validity of those acts, and by which they
were probably accompamed 1n most instances, although in others
the assumption rests solely on grounds of public policy.”?

Where under an Act certain things are required to be done be-
fore any lLiability attaches to any person in respect of any right or
obligation, it is for the person who alleges that that liability has
bzen incurred to prove that the things prescribed in the Act have
bzen actually done. No presumption can be made in favour of the
things prescribed by the Act having been done. Ii, for example,
publication of a notice was essential under an Act in order to bind
a person, such publication must be distinctly proved.® !

If an offictal act has been proved to have done, it will be pre-
samed to have been regularly done. It does not raise any presump-
tion that an act was done, of which there is no evidence, and the
prof of which 1s essential to the plaintiff’s case ¢

Where a person was tried for and convicted of a breach of ccr-
tain by-laws purporting to have been duly passed by the Municipal
Board, it was held that the presumption was that such by-laws had
been passed with due regard to the necessary procedure and were
Lo . o -0 VT S o their valid-

. appellate oT
. . ", . ~he questionl
whether stch rules had been properly framed in accordance with the
provisions of the law on that subject.® o
' Entries in Collector’s book are presumed to be correct havink
regard to ills, () and (f).8 X . “o
See ss. 79-86 as to the presumptions of this kind in respect!®

documents.
i

1 Mussumat  Jariut-ool-Butool v. Lal Khan v. Jogs Han, (t905) i3*
Mussum it Hoseinee Rtegum, (1867) Cal 1107, 1121,
M. T A 193, 209, S Queen-Empress v. Ravr Chav-

2 Best, 12th Edan., 5. 353,p. 312, dar, (3807) 19 All 403.

3 Ashanullah Khan Bahadur v. 6 AMahowed Solayman v. Bireis
Trslochan Bagehi, {1836) 13 Cal. 107.  dra Chandra, (1922) 50 Cal. 243

¢ Per Woodrofte, ., in Narendra

\
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Ilustration (1) —The 1llustration leaves 1t to the discretion of
the Court to presume that a common course of business has been.
followed ; but the Court 1s not bound to presume it.!

** Many presumptions are drawn from the nsual course of busi-
ness in public offices  With regard to the course of the post,...if a
letter1s put into a post office, that 1s prima facie proof, until the con-
trary appears, that the party to whom it is addressed received it in
due course.”?

. B .

man, 1t 1s presumed that 1t reached its destination at the regular
time, and was received by the person to whom it was addressed.”s.

A person in answer to a claim for arrears of taxes by a Munici-
pality alleged that the taxes were illegal because no notice had beer
given by the Mumcipality to the C issioners. It was held that
he must prove the defence and in the absence of such proof the Court
will presume that the Municipality had used the regular procedure-
and that the common course of business had been followed in the
particular cases.* .

The effect to be given to the word ‘' refused ”’ on a registered.
cover as proof of tender of the packet to the addressee is one of fact
and will depend upon the circumstances of each case.’

Sec s5. 16 and 32 (2).

| ettt Tttt presumption.
whic spoliation or
fabri withholding_

or failing to produce evidence, which under the circumstances
would be expected to be produced and which is available, gives rise
to a presumption against the party though it is less violent than
that which attends spoliation. The conduct of the person withe
holding the evidence may be attributed to a supposed consciousness-
that the evidence,1f ]:roduced, w?uld operate against him.®
- e, S5 - o N
T e

tody.?

! Per Oldfield, J., in Ram Das Sholapur Spimmsng and Weaving-
Ch v. The Official Liguidator, Company, (189s) 20 Bom. 732.
Cotton Gyuming Company, Lid., Cawn. _ S Gopal v, Kyishua, (1901) 3 Bom..
pore, (1837) 6 All 366, 376. L. R, 420, *

2 'Best, 12th Edn , 8. 403, P. 344 6 Woodroffe and Ameer Ali, Sth

3 Taylor, zith Edn, s 179, pp. Edn, p 781,

172-173. ? Sooriah Row v. Cotaghery Bose

4 Municipality of Shelapur v. chiah, (1838) z M. 1. A, 113, 125,

9
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Where the plaintiff cited witnesses and, when they appeared,
declined to have them examined, 1t was held that the inference not
unfairly to be drawn from this conduct was that those witnesses, on
-examination and cross-examination, would have deposed to a state
of facts exactly that set up in the defendant’s answer.?

The presumption laid down in thisillustration was held to apply
to the case of counsel engaged in a suit who should not have been,
under the circumstances, counsel but should have been called as a
witness.?

Iustration (h).—Refusal to answer a question is a legitimate

RO I S

IMlustration (i).—This presumption is founded on the natural
supposition that a man will protect his own interests by securing his
bond before or at the time of discharging it. Where the instrument
of a debt and the security for that debt are found in the hands of the
debtor, the prima facie presumption is that the debt has been dis-
charged 3

In a suit on a_bond for money, plair‘ltif‘i alle‘ged tlhat_‘ h’is nen-,

was on the defendant to prove payment, either by the prouucuon
of the bond, or other evidence or by both.t

In a suit for money due on a mortgage bond, the plaintiff pro-
duced only a copy of the dacument, alleging in his plaint that it
had been lost. The defendant admitted its execution, but alleged
that the debt had been discharged : and in support of his allegation
he produced the original document containing the endorsement of
the mortgagee through her agent of payment of the debt. The
Subordinate Judge, relying on this section, put the onus on the
plaintiff, who, to account for the possession of the bond by the
defendant, set up a case supported by witnesses which both Courts
below held to be false, The Subordinate Judge dismissed the suit.
The Judges of the Judicial C issi *s Court disbelieved the
evidence on both sides, set aside the presumption under this section,
and endeavoured to make out a case for the plaintiff based on 2
theory of their own. The Privy Council held (reversing that deci-
sion} that the first Court was right in holding that the production
by the defendant of the bond with the endorsement of payment cast
on the plaintiff the burden of proving that the debt was still out-

Y Rajsk Ndmoney Singk Deo v. 3 Blog Han{ Kong K Tamds
(1

Ramanoogeak Roy, (1867) 7 W. R. mathan C' 902) 19

29, 30: Sava Pa v. Maung Lu Gale, 4 Bom.L. e

(1897) 2 U, B, R. {1897-1901) 396. 4 Chuni v. Udei
2 Weston w. Peary Mohan Dast, (1883) 6 ; Awng

{1912) yo Cal. 393, HIr Mas, {10 L.B R.

N\
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standing ; and that the appellate Court should not hav ¢ disregarded
the presumption under this section in favour of a ** possibility **
based on surmise !

Where plaintiff sued for money due upon kund:s (promissory
notes) but alleged their loss, whilst defendant admitted execution
but pleaded payment and subsequent destruction of the documents,
it was held that failing production of the hundis by the defendant
there is no presumption that the Zundis have been discharged.?

t Muhammal Mehds Hasan Khan 2 Dhian Singh v. Gurdst Singh,
v. Mandir Das, (1912) 34 All stx, (1925) 6 Lah.z207.
13Bom.L R.7073,7 ¢ s



CHAPTER VIIL
ESTOPPEL.

115. When one person' has, by his declaration,
act or omission, intentionally caused or
permitted another person to believe a
thing to be true and to act upon such belief,? neither
he nor his representative sball be allowed, in any suit or
proceeding between himself and such person or his
‘representative, to deny the truth of that thing.

INustration,
A intentionally and faleely leads B to believe that certamn land belongs
t0 A, and thereby mduces B to buy and pay for it.
The land afterwards becomes the property of A, and A secks to set aside
the sale on the ground that, at the time of the sale, he had no title.  He must
+not be allowed to prove Ius want of title.
COMMENT.

Estoppel is based on the principle that it would be most in-
equitable and unjust that if one person, by a representation made,
or by conduct amounting to a representation, has induced another
to act as he would not otherwisc have done, the person who made
the representation should be allowed to deny or repudiate the effect
of his former statement, to the loss and injury of the person who
acted on it.!

Estoppel differs from presumptions. An estoppel is a personal

-disqualification laid upon a person peculiarly circumstanced from
proving peculiar facts: whereas a presumption is a rule that parti-
-cular inferences shall be drawn from particular facts, whoever
proves them 2
Estoppel is that specics of prasumptio juris et de jure, where the
. fact presumed is taken to be true, not as against all the world, but
¢qs against a particular party, and that only by reason of some a¢
e it 15 in truth o Kind ok argumentumi ad hominem. TFienct f
arg that ¢ estoppels * must not be understood as s;mfn}'mﬂl‘;
aiRalie 13 Hilrraiis bt adn st ar S A e

Estoppel

ant
. on-
K . iy

QuImon or stalute 1dw,

der v, Gopal Chunder, 2 Stephen, 175,
\A. :o£ 215, 216, 3 Best, 12th Ldn., 5. 533, P 453¢
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. B Ce - T
e 2. P e e T »
usnally binding upon partses and privies. Lord Coke has divided
-privies, 1nto threc classes ; first, privies in blood, as heirs ; secondly,
-privies by estate, as feoffces, lessees, assignees, etc.; and thirdly,
priviesin law,‘* as the Lord by escheat, the tenant by the courtesy,
the tenant in dower, the incumbent of a benefice,” husbands suing
«or defending 1n right of their wives ; executors and administrators.
In all these and the like cases, the Jaw,—acting upon the wise prinei-
ple, gus sentsl commodum, sentive debet et onus,—provides that the
«privy shall stand 1n no better position than the party throngh whom
The derives his title ; but that, 1f the latter 1s not at liberty to contra-
«dict what he has formerly said or done, the former shall be subject
to a ike disabality.?

Estoppel applies not only 1n favour of the person induced to
«change s position, but of a transferce from such person, and it
Ibinds not only the person whose representations or actings have
«<reated 1t, but all persons claiming under or through him by gratui-
tous title 2

A PRI .. - e

- 1

Kinds of ‘estoppels.—Therc are different kinds of estoppels:
(x) estoppels by matter of record ; (2) estoppels by deed ; and (3)
-estoppels 11 pats,

Estoppel by record—Estoppel by record results from the judg-
ment of a competent Court, The law allows a party ample
-opportunity, by way of appeal and otherwise, of upsetting a wrong
«decision. And if he takes the opportunity and fails, or does not
«choose to avail himself of it, he cannot subsequently reopen or dis-
spute that decision. And not only the parties themselves, but alse
ithe heir, executor, administrator, and assign of each of them are
tbound by the decision, for they are‘ privy to the estoppel.’

. Estoppel by matter of record is chiefly concerned with the effect

f judgments and their issibility in evidence, and this kind of
estoppel is dealt with by ss, 1x to 14, Civil Procedure Code, and
€S, 4%-.44’oi the I’idif‘," Evidcncc‘ Act.

LI L

the forum in which it was Ppronounced, 7.e., upon the question whe-
ither it was a judgment of 2 domestic or foreign Court. The record

«of a j in rem is g Iy ve upon all persons, In
other cases, so far as the record pu.y v declare richt=and duties,
dts matertal recitals import at * - » between parties to it

1 Taylor, 11th Edn., s. o S Syed A 2
2 Ray Kumar ]ngannnl::m L 1(?35!. e
W .
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and those who claim under them. The estoppel arising from or
hxed by the fact enrolled constitutes the estoppel of a judgment.
And to the question whether the judgment necessarily creates am
estoppel, the general answer is, yes, if it results in res judicala : no,
1f 1t does not 1

Estoppel must be distinguished from res judicata. Estoppel is
part of thelaw of evidence and proceeds upon the equitable princifle
of altered situation, while the doctrine of res judicata belongs to
procedure and 1s based on the principle that there must be an end
to 'Iltiga.tion. The plea of 7es 1x£qic51ta pr?hibgts the Court frox‘r{f}}-

altered Ius position ; #és yudicata ousts the jurisdiction of the Court,
while estoppel only shuts the mouth of 2 party.? R
Estoppel by deed.—A deed is the most solemn and authennc‘

A party to a deed cannot, 1n any action between him and the
other party, set up the contrary of his assertion in that deed. Bothr
parties and all claiming through or under them, are bound by the
language of the deed. But where the recitals in a deed are obviously
the statement of one party alone, he and his privies alone will be
estopped by them.

The doctrine of English law as to estoppel by deed does not
apply to written instruments in India, Deeds and contracts in this
country are to be liberally construed, The form of expression, the
Iiteral sense, is not to be so much regarded as the real meaning of the
parties which the transaction discloses.d The art of conveyancing
1n this country is of so simple and informal a character, that estoppel
by deed has been expressly discountenanced by Courts.

Estoppel in pats.—Estoppel by conduct was formerly called
** estoppel in pai's ’ (i.e.,in the contrary), or more fully ** estoppels
in pais dehors the instrument *’ (i.e., with regard to matters outside
a record or deed). This class of estoppel obviously stands on a very
different ground from the two preceding ones. To raise an estoppel
by conduct, a person must by word or conduc_t induce ax‘lotherLQD

a representation were allowed to prove the true facts—to tell the
1 Digelow, 375-70; Woodreffe and 4 Ram Lal Sett v, Kanai Lal Sell,

Ameer Al;, 8th Edn . p 818, {1886) 12 Cal. 663, 679 ; Hunoonan=
2 Casamally v. Sir Currimbhai, persaud Panday v, Mussumat Babooce

(1o11) 13 Bom. L, R, 717; Amur Ali, Munraj Koonweree, (1856) 6 M. 1. A.

- 785 393. 411,
3 Dlickstene, Vo, 11, p. 293
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truth—the other person would be prejudiced. 1f these two condr-
tions are fulfilled, then the person making the representation will not
be allowed to deny 1ts truth in any action between lum and the
person to whom he made 1t or the persons who claim in the same
right. But in any other action he can deny its truth, The ways in
which a person may make such a representation are infinite, He
may speak or write, act or omit to act, or act negligently,

Estoppel s1 pais anses (1) from agreement or contract ; and (2)
from act or conduct of misrepresentation which bas induced a change
of position 1n accordance with the intention of the party agamnst
whom the estoppel 15 alleged. Estoppel in pais is dealt with n
ss I15to II7 Sections 116 and 117 are mstances of estoppel by
contract, viz., that of the tenant, the licensee, the bailee and the
acceptor of a bill of exchange. But the distinction between estoppel
by contract and estoppel by conduct is not preserved in the Evi-
dence Act‘ The sect‘x_ons relrating to estoppel in the, Evidenf:e Act

: .
t .
variety, and are by no means confined to the subjects which are
dealt with in ss. 115 to 118. A man may be estopped not only from

415 L0 OLLEL UiSLliLes O esloppel see 55 48, 10D, X34, 245 alid 240
of the Indian Contract Act; s. 18 of the Specific Relief Act; and
ss. 41 and 43 of the Transfer of Property Act.

Section 115 is founded upon the doctrine laid down in Pickard
v. Sears® namely, that where a person by his words or conduct wil-
{fully causes another to believe the existence of a certain state of
things, and induceslhlm to act on that belief, so as to alter his own
- e . Et . S

. .

1and, or what amounts to the same thing, under an expectation
created and encouraged by the landlord that he shall have'a certain
interest, takes possession of such land with the consent of the land-
lard, and upon the faith of such promise or expectation with tite
knowledge of the landlord and without objection by him, lays out
money upon the land, a Court of Equity will compel the landlord to

! Rub Chand Ghosh v. Sarveswar 2 Ganges AMannfacturing Co. .
Chandra Chandra, (1906) 33 Cal ots. s.mu,mfu, (szo)ls Cal, %69.
There are decisions which lay down 3 (1837)'6 A, & L. 4609, 474.

Ahat these sections are exhaustive; 4 Mumicipal Corporation  of Bow-
tee Asmatunnessa Khatun v, Haren- bay v. Secretary of State, (1904} 29
drs Lal Biswas, {1908) 35 Cal. 904. Bom, 580, 7 Bom. L. R, 27
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give effect to such promise or expectation. The Crown too comes
within the range of this Equity.! -

Scope.—To bring a case within the scope of this section three
things are necessary, v1z. :

(1) there must have been a declaration, act or omission, which
amounts to an mntentional causing or permitting belief in another ;

(2) there must have been belief on the part of that other ; and

(3) there must have been action on the faith of that declaration,
act or omission, that 1s to say, the declaration, act or omission
actually caused another to act on the faith of it, and to alter his
former position.

1. ¢Person.’—Whether & minor Is a ¢ person.’—There is 2
difference of opimon on the question whether the provisions of
estoppel apply to minors. The Bombay High Court has Jaid down
that the exception of an infant is not made in this section. It has
therefore held that a minor who representing himself to be of full
age sold certain property by a registered sale-deed which contained
arecital that he was twenty-two years of age was estopped from suing
to set aside the sale on the ground of his minority.2 Following this
decision 1n a subsequent case the Court said : * Weare not prepared
soto construe the meaningof * a person ’ins. 115 as to exclude from
its connotation all persons declared under the Indian Contract Act
incompetent to contract.”” In this case defendant No. 2, who did
not look a minor, represented to the plaintiff and intentionally caused
her to believe that he was a major and sold to her his house, When
the plaintiff sued to recover possession of the house, he pleaded
minority. It was held that the defendant No. 2, being a person
within the contemplation of this section and having by direct decla-
ration intentionally caused the plaintiff to believe that he was a
major,was precluded absolutely from denying the truth of the asser-
tion.3 The defendant, who was nineteen years of age and had a
guardian appointed by the Court, borrowed money by passing a

: LI R N :
inquiries as to the age of the minor and has not been deceived by
what the minor has told him, then the minor is not estopped from
pleading his minority.s

1 Municrspal Corporation of Bom- 561, 565, 41 Bom. 480,
bay v, Secretary of State, (i904) 7 4 Jasray v. Sadashi, (1921) 23
m, L. R. 27,29 Bom. 580. Bom, L. R. 975, 46 Bom. 137-
2 Ganesh Lala v, Dapu, (1895) 5 Gurushiddswami v, Parawa
21 Bom, 198, Dundaya, (1919) 2z Bom, L. Re
3 Dadasaked Dasratyrac v. Dai 40,
Nakani, (t917) 19 Bom, L. R.
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The Lahore High Court has held that a mnor1s estopped Irom‘

does nat apply to infants ; but thesr Lordships do not think it neces-
sary to deal with that question now. They constder 1t clear that the
section does not apply to a case like the present, where the statement
relied upon 1s made to a person who knows the real facts and is not
misled by the untrue statement. There can be no estoppel where
the truth of the matter is known to both parties, and their Lordships
hold, in accordance with English authorities, that a false representa-
tion made to a person who knows it to be false, is not such a fraud
as to take away the privilege of infancy.”t But the course of deci-
s1ons in Calcutta 1s not untform. A minor, who reprresemmg him;
wsy s B . ol (ke i

fact, it was held that there was misrepresentation and legal fraud
on his part, and he was estopped from taking advantage of his
minority to show that the conveyance by him was inoperative.”
In 2 later case 1t laid down that the law of estoppel must be read
subject.to other laws such as the Indian Contract Act and a miner
cannot be made liable upon a contract by means of an estoppel.8
Surendra Nath's case was distinguished on the ground that there
was fraudulent misrepresentation on the part of the minor. Accord-
ing to ‘Calcutta decisions, where there is fraud there can be an

that whether or not the
. entered into by a minor,
‘where persons who are in fact under age, by false and fraudulent
misrepresentation as to their age induce others to purchase property

! Wasinda Ram v, Sua Ram, 8 Sce Ram Ralun Singh v. Shew

{1920} 1 Loh. 389 Nandan Singh, (1901) 29 Cal. 126,
2 Dhurmo Dass Ghose v. Brakmo 6 Ibwd
Duit, (1898) 25 Cal 616 7 Surendra Nath Roy v. Krishna
2 ‘Brohmo Duft v, Dharmo Das Sakhi Dasi, (1911) 15 C. W. N.z39.
Ghose, (1859} 26 Cal. 331. s Golam dbdin Sarkar v. He

e
4 Afokors Bibee_ v. Dharmodas Chandra Majumdar, (1915) 20 C. W,

Ghoss, (1903) 30 Cal. 539. 545; 5 N.418

Bom. L. R, g21, 424, P. C.
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from them, they are hable in equity to make restitution to the
purchasers for the benefit they have obtained before they cam
recover possession of the property sold. Banery, J., observed
n this case: “I do not....deem 1t necessary to express any
optnion on the point although i1t seems to me to be difficult to hold
that 1n no_case would the doctrine of estoppel be applicable to
infants ' Richard, J, however, said: ““In my opinion the
ordinary law to estoppel does not apply to infants and this was
practically admutted in the argument.”'! Subsequently the same
Court held that the defendant who had misrepresented his age was
not estopped from pleading his munority in a suit upon his pro-
missory note.?

The Madras High Court has held that the statutory provision
that a munor 1s incompetent to incur a contractual debt cannot
be overruled by an estoppel. Where a minor has obtained money
by musrepresenting his age that amounts to fraud and he may be
made to refund 1t, but, in the absence of frand, a refund cannot be
ordered.?

Under the English law a minor 1s not estopped from pleading
his munortty. An infant by fraudulently representing that he
was of full age induced the plaintifis to lend him a sum of money.
In an action by the plantiffis to recover the money it was held
that the cause of action was in substance ex contraciu, that the plea
of infancy was a good answer to the action, and that the defendant
was under no equitable hability to the plaintiffs.! “ When an
mfant obtained an advantage by falsely stating himself to be of
full age, equity required him to restore his ill-gotten gains, or to
release the party deceived from obligations or acts in law induced
by fraud, but scrupulously stopped short of enforcing 2gainst him
a contractual obligation, entered into while he was an infant, even
by means of a fraud.”’s This case has been approved of by the
Privy Council.® The opimon of the Bombay and Lahore High
Courts militates against this view,

2, ¢Intentlonally caused or permitted another person to believe
a thing to be true and to act upon such tellet.'—The words refer to
the behefin a fact and not in a proposition of law.? * Believe a thing
to be true,” i.c., beleve a fact to be true. The word ‘thing’
means fact.® It must be found that the defendant by his act or

t Jagar Nath Swingh v, Lalta 8 Mahemed Syedol Anffin ve
Prasad, (1908} 31 All. 21, 26, 34. Yeok, (10°6) 43 1. A, 256; 19 Bome
2 Kankas Lalv. Babu Ram, (1910) L. R.157,7.c.; [101€)2 A, C. 575:
8 A. L. J. 1058; Kanhaya Lal v. followed in Muhabas v, Garsd,
Girdkars Lal, (1912) 9 A.L.J. 103; (1019) t5 N. L. R. 149.
Radhe Shiam v, Dehari Lal, (1918) _ 7 Kajraran Dese  v.
40 All §s8, ron, T e e
3 Vaskuntrama Pulai v, Authi- . .
moolam Chettiar, (1914) 38 Mad. 10 - o
4 Leshe Led. v, Sheill, [1914] 3

% 6o7, . .
s fiad, p, t18. Cloa TN o

Unrversal
=1
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©omisston tentionally caused or permitted another person to believe
a thing to be true and to act upon such belief. It 1s not sufficient
to say that 1t may well be doubted whether the plaintiff would have
acted in the way he did but for the way in which the defendant had
acted. It must be found that the plamtif would not have acted
as he did.}

This sectton does not apply to a case in which a belief has not
been imtally caused, but when otherwise caused has been only
allowed to continue by reason of any omussion on the part of the
person against whom the estoppel 1s sought to be raised. A pur-
chaser of land cannot be estopped by a judgment 1n a st agamst
his vendors d after the purct although the former
had, as pleader for the vendors, actively defended the suit, If,
however, the purchaser had allowed the vendors to remain in posses-
ston intcnding to mislead the plaintiffs who, having been so musled,
had sued them, the decree 1n smit would bind lum on the ground
of fraud? To petition for the postponement of a sale in execution
of a decrce 1s not ntentional causing or permitting the decrec-
holder to believe that the judgment-debtor adm‘lts t_l::lt the‘ decree
<
<
1

Future promise does not create an estoppel.—To create an estoppel
there must be a representation by means of a declaration, act or
omussion that a thing 1s true, ¢ ¢, that the representation is as to
some state of facts alleged to be at the time actually in existence.
If the representation relates to promises de fufnro, it can be binding
not as an estoppel but as a contract.# A mere promise to do
something in future will not create an estoppel.s

True facts known to both the pariies,—The section docs not
apply to a case where the statement relied upon is made to a person
who knows the real facts and is not musled by the untrue statement.
There can be no estoppel where the truth of the matter is known
to both parties® A tenant holding over after the expiry of his
original lease, reccived from his landlord notice to quit at the end
of the following month. In reply thereto he wrote a letter which
<ontained inter alia an admission that he was a monthly tenant.
At the hearing of a suit in ejectment filed thereafter by the landlord,

\ Narsingdas  v. Rahimanbar, 23 Bom, 399, 407
(1904) 28 Bom, 440, 6 Bom. L.R. S Ma Pyu v. Mauvg Po Chet,
4301 Jhingurs Tewari v, Durga, (1016) z U.B. R (1914-5916) 148,
(1885) 7 All 878, r. B 8 Honapa v. Narsapa, {(1808) 23
2 "Joy Chandra Banerjee v. Sree-  Dom. 406 : Mohors Bsbee v. Dharmo-
nath Chaltersee, {1904) 32 Cal, 357. das Ghose, (1903) 5 Bom. L. R. g21,
.3 Mina Kumars Bibes v. Jaga 30 Cal. 530, P.c.; Ranchhodlal v,
Sattans Bibee, (1883) 10 Cal 220. Secretary ‘of State, {1910) 13 Bom.
4 Jethabhai v. Nathabhai, (1904) 1. R.o2, 35 Bom. 8z,
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the tenant relied on ss. 106 and 16 of the Transfer of Property Act
and contended that, his orginal lease being for manufacturing
purposes, he had i fact held over on a tenancy from year to year,
and was, therefore, entitled to six months’ notice. It was held
that he was not estopped from so contending inasmuch as (s) the
facts affecting the tenancy were within the knowledge of both par-
ties, and (b) although the language of this section extended to the en-
couragement of an erroneous belief, the landiord had already given
notice to quit and had not been able to show that he had altered
his position by reason of the tenant’s subsequent admission.!

There can be no estoppel if the party to whom the representation
is made does not believe 1t to be true, for in such a case the resulting
conduct 1s 1n no sense the effect of the preceding declaration.?

Estoppe] does not require fraudulens infention,—In Sarad
Chunder Dey v. Gopal Chunder Laha? the Judicial Committee
observed that the section  does not make it a condition of estoppel
resulting that the person who by his declaration or act has induced
the belief on which another has acted was either committing or
seeking to commit a fraud, or that he was acting with a full know-
ledge of the circumstances, and under no mistake or misapprehen-
sion  The Court is not warranted or entitled to add any such quali-
fying conditions to the language of the Act ; but evenif they had the
power of thus virtually interpolating words in the statute which
are not to be found there, their Lordships are clearly of opinion
that there 1s neither principle nor authonty for any such legal
doctrine as would warrant tiis. The learned counsel who argued

the present case on either side were agreed that the terms of the
Indian Evidence Act did not enact as law in India anything different
from the law of England on the subject of estoppel, and their Lord-
ships entirely adopt that view. The law of this country gives no
countenance to the doctrine that in order to create estoppel the
person whose acts or declarations induced another toact ina parti-
cular way must have been under no mistake himself, or must have
acted with an intention to mislead or deccive. What the law and
the Indian statute mainly regard is the position of the person who
was induced to act; and the principle on which the law and the
statute rest is, that 1t would be most inequitable and unjust to him
that if another by a representation made, or by conduct amounting
to a representation, has induced him to act as he would not other-
wise have done, the person who made the representation should be
allowed to deny or repudiate the effect of his former statement,
to the loss and njury of the person who acted on it. If the person
who made the statement did so without full knowledge, or under

t Jacks & Co. v. Joosad Makomed, 3 (1892) 20 Cal 206, 3to, F.€,
(1923) 48 Bom, 38, 25 Bom.L.R. overruling Ganga Sahat v. Hira Singh,

Y0 Narmath Prasad v, Jaitishun Sooonnan, nEsa T, o "
Prasag, (1916) 1 F. L. 1. 36 e (1883) 7 Mad. 3.
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crror, sibi ampnutet, It may i the result be unfortunate for him,
but 1t would be unjust, even though he acted under error, to throw-
the censequences on the person who belteved his statement and:
acted on 1t as 1t was intended he should do.  The general principle-
1s thus stated by the Lord Chanceller (Campbeil), with the full con~
T “ £ Cairncross v. Lormer it
ad, I belicve, inthe laws
' . - by words or by conduct
has intimated that he consents to an act which has been done, and!
that he will offer no opposition to it, although 1t could not have
beenlaw fully done without his consent, and he therebyim}uses others-
Sa e ee U e Wt L s la "

of others is altered by their giving credit to his sincenity, he has
no more right to challenge the act to their prejudice than he would
have had if 1t had been done by his previous license.’”’

It 1s not essential that the person making the representation
which induces another to act must be influenced by a fraudulent

the original statement may have been made fraudulently, but
a fraudulent intention is by no means necessary to create an estoppel..
The determining element is not the motive with which the repre-
sentation has been made, nor the state of knowledge of the party
making it, but the effect of the representation as having caused
another to act on the faith of it2  <* An estoppel does not in itself
give a cause of action ; it prevents a person from denying a certain.
state of facts. One ground of estoppel is where a man makes a
fraudulent misrepresentation and another man acts upon it to his
detriment. Another may be where a man makes a false statement
negligently, though without fraud, and another person acts upon
it. And there may be circumstances under which, where a mis-
representation is made without fraud and without negligence, there
may be an estoppel.”s There may be statements made, and which

have induced another party to do that from which otherwise he

would have abstained, which cannot propesly be characterised as
misrepresentation, but which amount to estoppel ¢

1 (1860) 3 Macq H. L. C. 827, 829, Lafone, (1887) 19 Q. B. D. 65, 70.
2 Cairncross v, Lorimer, {1860) & Sarat Chunder Dey v. Gopal
3 Macq, H. L. C 827, Chunder  Laha, (18g2) =20 Cal.
3 Per Lord Esher in Selon v. 296, c.
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The existence of estoppel does not depend upon the motive,
or on the knowledge of the matter, on the part of the person making
the representation. It is not essential that the intention of the
person whose declaration, act or omission has induced another to
act or to abstain from acting, should have been fraudulent, or that
he should not have been under 2 mistake or misapprehension !

Estoppel must be unambiguous,—To create an estoppel against
a party, s declaration, act or omission must be of an unequivocal
and unambiguous character? An estoppel, to have any judicial
value, must be clear and non-ambiguous; it must also be free,
voluntary and without any artifice.3

Estoppel on a point of law.—Estoppel refers to a belief in a fact
and not 1n a proposition of law, A person cannot be estopped
for a misrepresentation on a point of law. An admission on a point
of law s not an admission of a ** thing *’ so as to make the admission
matter of estoppel4 Where persons merely represent their con-
clusions of law as to the vahidity of an assumed or admitted adoption,
there is no representation of a fact to constitute an estoppel.®

A party is not bound by his pleader’s admission on a point
of law$

No estoppel agatnst a statute,—The principle of estoppel cannot be
invoked to defeat the plain provisions of a_statute.” There is
no estoppel against an Act of Legislature® Estoppel only applies
to a contract anfer parfes, and 1t is not compeient to parties
to a contract to estop themselves or anybody else in the face of an
Act®

Estoppel by remaining sitent.—When silence is of such a character
and under such circumstances that it would be fraud upon the
other party, for the party which has kept silence to deny what
his silence has induced, it will operate as an estoppel.® ‘A man
1s bound to speak out in certain cases, and his very silence becomes
as expressive as if he has openly consented to what is said or done
and had become a party to the transaction, .

1\ Pickard v. Sears, (1837) 6 A. & Bom. 360; 2 Bom, L. R, 25,
L. 469. 7 Jagadbandku Saka wv. Radhka
2 Gajaman v. Nilo, (1903) 6 Bom, Krishna Pal, (1900} 36 Cal. oz0;
L R.864 Abdul Azsz v Eanthu Atatlik, (1910)
3 Mowsyr v. Natonal Damk of 38Cal. siz.
Indsa, {igo0) 2 Bom. L.R, 10413 ~ 8 Shridkar v. Dabap, (tot4) 16
Rani Mewa Kuwar v. Rani Hulas Bom L. R, 586.
Kuwar, {1875) 13 Beng. L. R © Darrow's case, (1880) 14 Ch. D
, P. C. 432, 441; Madras  Hindu = AMutuat
«' Jagwant Singh v. Stlan Swngh, Henefit Peymanent Fund v, Ragaca
{1809) 21 All, 285 Chetit, (1895) 10 Mad 200,
S Dhanraj v. Soms, lto2s) 27 10 Jakhomull Alchera v, Saroda
Bom. L. R, 837. Prosad Dey, (1908) 7 C. L. J. 604,
€ Narayan v, Venkatacharsa, Dhanpat Ras v. Gurandiita Mel,
{1904} 28 Bom. 408: 6 Bom. L. R. (xquf: Tah 238,
438 3 Krisknags v, Rafmal, {1800) 24
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This section does not apply to a case 1 which a beltef other-
wise caused has been only allowed to continue by reazon of an
omission on the part of the person agamnst whom the estoppel is
sought to be raised.!

Cstoppel by a recital in a deed,—A recital in a deed or other
instrument 1s in some cases conclusive, and 1n all cases evidence
as against the parties who mahe 1t, and 1t 15 of more or less weight
or more or less conclusive agamst them according to circumstances,
It 15 a statement deliberately made by those parties, which, like
any other statement, 1s always evidence against the persons who
make it But 1t is no more evidence as agamnst third persons than
any other statement would be.?

In a regstered sale-deed 1t was stated that the vendor had
received consideration 1n full and there was also an acknowledgment
of the vendor at the foot of the deed to the same effect. The vendor
had also parted with all title-deeds relating to the property sold.
The vendor subsequently mortgaged the property to the plaintiff,
who had no knowledge that the full amount of the consideration
money was not paid, though he knew that the vendor was in posses-
slon of a portion of the property. It was held that the defendant
was estopped from contending that she had a Jien on the property
~old for unpaid balance of the purchase money by her acknowledg-
ment of the receipt of the full amount of consideration money and
bv her act of handing over the title-deeds.®

Estoppel by attestatlon,—Though the mere attestation of a
deed by a relative does not necessarily import concurrence, yet
where it 1s shewn by other evidence that when becoming an attesting
witness, he must have fully understood what the transaction was,
his attestation may support the inference that he was a consenting
party. The question whether attestatton of a document should
be held to imply assent is a question of fact which has to be deter-
mined with reference to the circumstances of cachcase$ The
Privy Council has held that attestation of a deed does not by atself
estop the person attesting from denying that he knew of 1ts contents
or that he consented to the transaction which 1t effects.s

If A, with the knowledge that the recital in a sale-deed that
the land, thereby conveyed, belongs to B, and is in his (B's) enjoy-
ment as owner, attests the sale-deed executed by B in favour of the
plaintiff, he is estopped from setting up thereafter his title to the
land, even though he (A) might be the certified purchaser of the
same in Court auction,®

1 Joy Chandra Bamerjee v. Sree- No. z07.
et -t T 5 Pandurang v. Markendeya Tuka-
ram, (1921) 49 Cal. 334, 24 Bom,

L. R. 557, P. C.
6 Kandasamy Pillai v. Nagalinga
i’;"ﬂl’. (1912) 36 Mad. 564. Sce
- a Zi

et v. Mawng Gys Nyo, (18avs
2 U. B. R. (1892-1896), 379, ¢
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_Tutle by estoppel.—The 1llustration to this section is an example
-of title by estoppel. An owner of property made a grant therefrom
of an annuity to his sister and her heirs, with a proviso that, in
-case of failure to pay the same, the grantee and her heirs should be
entitled to take possession of the property. He paid the annuity
and kept possession, and subsequently mortgaged the property
representing that 1t was absolutely his own. He remained in posses-
sion and paid the annuity till us sister’s death whose heir he was.
The mortgagees obtained a decree upon their deed, and in execution
'thercof‘ the property was sold, and the decrec-holders obtained
possession. The heirs of the mortgagor sued the decrec-holders
for recovery of possession and for arrears of the annuity under the
terms of the grant. It was held that the charge merged and was
-extingwished, and as the grantor had professed to transfer the pro-
perty to the mortgagees unencumbered, he was bound to give it over
to them free from encumbrance, and 1t would niot lie in his mouth,
mor in the mouths of his heirs, to set up the charge agamst the
-mortgagees and their vendees.!

Estoppel cannot be pleaded In appeal.—A plea of estoppel should
not be given effect to in appeal when it was not suggested in
-the written statement, nor made one of the issues in the first
«Cromet por ana af tha aeannde ~f amnaal and aele gppears for the
1 - . " In such a case
t " t

Estoppel created by accepting a cheque.—Credit given in a passe
book binds the banker, if on the faith of such credit the customer
has altered lus position, as by drawing on the credit, etc., for
by entering the sums to the customer’s credit, they lead him to
suppose that they have received them on his account.” When, how-
ever, there has been no such alteration, the banker is allowed to
show that the entries were made by mistake ; for the pass-book
is only prima facie evidence against him, The plaintiff sent a cheque
to his bankers to be cashed and credited to his accounts. The
‘bankers, in their usual course of business, initialled the receipt of the
cheque 1n the slip book and alse certified the credit of the cheque
.as in cash in the pass-book before the cheque was actually cashéd
by them. The cheque was then presented by the bankers for pay-

ment, dishonoured by the drawee, whereupon they notified the
«dishonour to the plaintiff. The plaintiff relying on the entry in the
pass-book in the meanwhile delivered a portion of the goods sold
by him in consideration of the cheque, and even after the notice of
dishonour of the cheque by the bankers continued to deliver the
rest of the goods sold. It was held that the bankers were not liable
to make good to the plaintiff the amount of the cheque, because

1 Radhey Lal v. Mahesh Prosad, Bom. L.R. 1134, F. €.

(1885) 7 AIL 864. Sce Ramksiskua v. 2 Narasingdas Tulsiram v. Rabi-
Anusuyabas, (10:3) 26 Bom. L. R. 173;  manbar, (1904) 23 Bom. 440, 6 Bom.
JMitra Sen v. Janks Kuar, (1024} 36 1. R, 440.
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the plaintiff’s conduct, subsequent to the notice of dishonour, showed
that the entry i the pass-book by the bankers did not mislead him
10 any appreciable extent

Estoppel not dealt with in the Act —The sections dealing with
<stoppel are not cahaustive A, who had purchased land from
X, brought a4 smt agamnst B for cjectment, alleging that B was
an wrongful possession of his land.” A admitted that X had sold
the samc property previously to B, but contended that B as the
Mulhtear of X had obtamned possession fraudulently and by undue
influence B alleged that he purchased the property from X pre~
viously, 1gnorant of the fact that she had no title and that in reali-
ty P was the true owner Subsequently B purchased from P, A
<ontended that,evenif X had no tatle, B by reason of having obtained
possession from X, was estopped from alleging that A had no title.
It was held that X, having no title, the conveyance to A was invald,
TTAe -t ot : + claimed
. 3 was not

CASES.

Submission to a Court —Where a Court on the application of
a decree-holder made an order for execution, and such order was
PIRSOE veiietiuac et ER A o SR I I AT

- ' Lot .. n
<alling 1n question an order subsequently passed by it, directing
‘him to refund a sum realised under the order for execution?
Mortgagee concealing his lien—In 1857, R and G mortgaged
certain lands to the defendant by a registered deed. In 1870 the
defendant obtained a money decree against R and G and in execution
put up the mortgaged land for sale. The plamntiff purchased it
«rithout notice of the mortgage and obtained possession through
‘the Court. The defendant brought another suit upon his mortgage
against R and G. He obtained a decree, and ejected the plaintiff
.and gat possession. The plaintiff filed a suit to recaver the lands.
It was held that hLe :vas,entisle‘d to recover, as the defendant by
TR

““““ ven v full value for'te
By his omission

' .. . Procedure Code
B HE

-of the same property, does not apply toa case where there has been

U Mowpr v, Natwonal Bank of Ramchandra. (1878) 3 Bom. 42.
Indis, {1900) 2 Bom. L. R. 1041, See Ma Hia Win v, Maung Shue

2 Rup Chand Ghosh v, Sarveswar  Yanm, (1899) z U.B R. (1897.1901)
+Chandra Chandra, (1906) 33 Cal. 915, {(C. P\ C.) 203,

3 Govind Vaman v. Sakhayam s
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a fraudulent concealment by a judgment creditor of the extent of
s judgment-debtor’s interest in the property brought by the judg-
ment creditor to sale.! A mortgagee who caused the mortgaged
property to be sold 1n execution of a decree other than a decree
obtained upon his mortgage, without notifying to intending pur-
chasers the existence of his mortgage lien, was held to be estopped
for ever from setting up that lien against the title of a ona fide
purchaser.?

Representation to a Court as to llabllity fo pay Intesest —\Where 2
judgment-debtor represented to the Court that he was hable
to pay interest as claimed in a darkhast, and promised to pay
it, and on the strength of that representation he obtained from the
Court adjournment from time to time, it was held that he was
liable to pay interest although in reality the decree contained no
provision as to mnterest.$

Agreement not to prefer®an appeal —After plamtiff had obtained
a decree, and under it, in execution, arrested his judgment-
debtor, the latter filed a petition in Court agreeing not to prefer
any appeal against the judgment obtained by the plaintiff, and
the judgment-creditor at the same time agreed to release the judg-
ment-debtor from arrest, and to take payment of the sum decreed
to him by instalments  An order was passed by the Court, embody-
ing this arrang t The jud, -debtor, 1n contravention of
this arrangement, preferred an appeal. It was held that the
judgment-debtor having induced the decree-holder to believe, and
having expressly undertaken that he would not prefer an appeal,
and having by the representation and undertaking procured his
own release from arrest, was estopped from acting contrary to his
deliberate representation and undertaking#

that the has = right to morigege the
property —A widow had held denamsi for her husband during
his life, property as to which he had executed a deed of gift in her
favour. “After his death she mortgaged the property, her son
representing her in the transaction. After her death, in a suit
between rival purchasers of part of the property comprised in the

obtained by the mortgagee. It was held that this section was
applicable.” The son had represented that the gift gave a right to
his mother to mortgage, and consequently neither he nor his repre-
sentative in estate could be allowed to deny the truth of this repre~
sentation, intentionally made on his part, which also had been
1 Agarchand  Gumanchand _ v. 3 Narayan_v. Raoji, (1904) 2B
RakAma Hanmant, (1888) 1z Bom. DBom 303, 6 Bom. L, K. 417.
678, 4 Froiap Chunder Dass v, Aroe
2" Muhammad  Hamd-ud-din v, thoon, (1882) 8 Cal. 455, .
Shib Sakai, (1899} 21 Al 300.

\
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acted on by the mortgagee , and 1t made no difference that the son
had not had a fraudulent intention. As a result of the estoppel
upon the son, any purchaser of the mortgagee's interest, at a salc
regularly carried out, would have acquired a vahd title to the pro-
perty, although such purchaser might have been fully aware of all
the circumstances !

Representation that & lease was permanent —\Where a lessor,
being erther ignorant of his rights or uncertain of their extent, by
his own act or representation creates or 1aduces in the mind of ks
tenants a mustaken behef that he has a permanent interest in the
land and may build thercon, and the tenant, relying upon the act
or representation so made, treats hisinterest as permanent and incurs
expense in building which he would not otherwise have done, the
o:]vner is estopped from denying the truth of that which he represent-
ed ?

Agreement to sblde by the decislon of a Commissioner.—In o snit fer
possesston of land, the plamntiffs and defendants, while the case
was in the Court of the Munsiff, applied that a pleader might
be appointed as Commussioner to ascertain who held the land
on either side of the khal mn ﬁlspu(c, and agreed that, 1f the
plamtiffs were found 1n possession of such land, they should get a
decree ; while, if defendant No. T was found in possession, the sut
should be dismssed. Accordingly, 2 Commussioner was appointed,
and the plamntiff's suit was decreed in accordance with the Com-
mssioner’s report. It was held that the agreement between the
parties to abide by the deciston of the Commussioner on the fact of
possesston was a valid agreement, and that, when that agreement
was given effect to and carried out, 1t would be inequitable to allow
the defendants to resile from it, they were estopped in equity from
so doing.?

Part psyment by a judgment-debtor.—QOn the day fixed for payment,
the judgment-debtor paid a portion of the money and
obtained further time from the Court to pay the balance. On
the judgment-debtor’s tendering the balance on the day fixed
by the Court for payment, the decree-holder refused to accept
the money. The Court tried the case on the merits and set aside
the sale.” It was held that the judgment-debtor was bound by
the agreement, and that he was estopped from contesting the
legality of the sale.*

Selling one parcel of land as two.— M, o judgment-creditor, having
attached certain land of his judgment-debtor, entered by
mistake one parcel thereof in the proclamation of sale as two parcels
having different numbers in the list of property to be sold. This

1\ Sarat Chunder Dey v. Gopal 3 Bakwr Das Chakravasti v. Nobin
Chunder Laha, (1893) 20 Cal.296, r. €. Chunder Pal, (1g01) 29 Cal. 306,

2 Forbes v. Ralli, (1925) 27 Bom 4 Uttam Chandra Krithy v. Khetra
%.R. 860, P ¢, Nath Chattopadhya, (1901) 0 Cal. 577.
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parcel was put up for sale and purchased by the decree-holder
himself, and was subsequently put up for sale and purchased by
T. In a swt brought by T against M to restrain M from entering.
on the lang, it was held that M was estopped by his conduct from
setting up his title as purchaser against T.

Executor disputing the will aiter acting as such.—Plaintiffs, three
executors of the will of one A, filed a suit against the defendant,
the fourth executor, who was A's son, for the removal of the
defendant and for the admnistration of the estate by the Court.
All the executors had obtained probate of the will, but the defend-
ant subsequently repudiated the will and claimed to take the estate
of the deceased by survivorship. It was held that the defendant
having with full knowledge of his rights accepted the office of execu-
tor and taken probate of the will and under its authority collected
assets and acted so 2s to cause third parties to alter their position,
was estopped from disputing the validity of the will on the disposi~
tions and conditions contained therein.?

Finding in a previous suit acts as an estoppel.—The second defendant
undertook to pay interest on certain debts of the plaintiff,
and, in default, agreed to indemnify the plaintiff against all losses
caused thereby. The second defendant having defaulted, the cre-
ditor recovered judgment both for principal and interest on the debts,.
1 a suit to which the plaintiff and second defendant were parties,
the Court finding that second defendant’s plea of payment of
interest was false. In asuit by the plaintiff for recovery of damages
against the second defendant, on account of the latter’s default i
payment of the stipulated interest, the second defendant again
pleaded payment. It was held that the second defendant was equi~
tably estopped, by reason of the finding in the previous suit, from.
raising the contention that he had really paid the interest due to the
creditor.?

Trustee morigaging the trust property as his own cannot dispute the sale
by mortgagee.—A trustee, alleging that the trust property, consisting.
of land, was his own property, mortgaged it. The mortgagee
took the mortgage in good faith, for valuable consideration, and
without notice of the trust. The mortgagee obtained  decree
against the trustees for the sale of the land, and the land
was sold 1n execution of that decree. The trustee consequently
brought a suit to recover the land from the purchaser on the ground
that it was trust property and that he had no power 1o tramsfer
it To this suit none of the beneficiaries under the trust were
parties, It was held that the plaintiff was estopped by his conduct:
from recovering possession of the land.*

\ Tunnappa v, Murugappa, (1883} 3 Nallappa Redds v. Vrsdhachsle
7 Mad. 107, Reddi, (1911) 37 Mad, z70,

2 Semwass Moorthy v, Venhata & Gulsar AN v, Fide Ali, (1863
Varada Ayyangar, (1966) 29 Mad. 239. G All, 24,
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A having obtamed a decree agamst B for pre-emption of certain
1and conditional on payment of the price withmn a specified tune,
mortgaged the land to B, and in consequence of this transaction
did not pay the price on the due date 1nto Court for payment to B.
He subsequently sued for redemption. B pleaded that A lost his
right of pre-emption by reason of non-payment of price within the
time fixed 1 the decrce, and that he was not entitled to mortgage
the land, not having completed s title as proprietor It was held
that B was estopped from raising this plea. By his aceepting the
mortgage by A, he caused A to believe that he was proprietor of
the land and to act on that belief by not paying the money into
Court by the specified date.!

Profession of Mshomedsnism.—In a suit for a divorce from
a Mahomedan husband, brought by a Burmese woman professing
the Buddhist faith, but at the time of her marnage, simulating
conversion to Islam, and married with Mahomedan ceremonies,
it was held that the Mahomedan law should form the rule of
deciston ; and that the Courts could not grant a divorce in such a
case when no fault was established on the husband’s side?

Setflement of accounts.—A party obtained a settlement of
mutual accounts on favourable terms on the understanding that
1t was a final arr and subseq Iy sued for an item
as omtted, being the balance due on a document which ought to
. - . R 10t produced by hum either

held that he was estopped

ded everything unless he

) on his side ?

Famly By a family arr between the
children of the same mother by different fathers the income of
the land in suit was divided into three equal shares among the
representatives of the three different branches of the famly, and
this arrangement had lasted for upwards of thirty years The
plaintiff now sued for the whole of the property as descended from
her father alone, It was held that the plaintiff was estopped by the
family compact from claiming more than a third share4

Adoption,—In a suit to set aside an adoption brought by the
adoptive mother against her adopted son it was found that the
plaintiff had represented that she had authority to adopt, and this
representation was acted on by the defendant ; that the ceremony
of adoption was carried out on the faith of this representation;
that the marriage of the defendant was likewise on the strength of
it celet d, and the defendant performed the sradha ceremony

t Gulrang v. Vasua, (18go) P.R, “Le = Toibiw Shar fioo .y o
No. 131 of 18ga,

2 Rumal Sheriff v. Mu Shuws Yaet, -
(1875) S, J. L. B. 49. '

S Dawdodss Bamsi v. C. P, L.
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of his adoptive father. It was further found that the defendant
had been obliged to defend a swit brought against him by an alleg-
ed reversioner to the estate of his adoptive father, and that for
this purpose he had incurred heavy liabilities. It was held that
the plaintiff was estopped from maintaining a suit for a declaration
that the adoption was without authority and void! A childless
Hindu widow agreed with the plaintiff’s father to adopt the plaint-
iff, stating that her husband had given her authonity to adopt.
Subsequently she adopted the plaintifi and had his thread-cere-
mony performed in the adoptive family next day, and admims-
tered her husband’s property as the minor's guardian for about
eighteen months, when she repudiated the adoption and refused
to muntain the plantiff. It was held that the adoption being
invalid on the ground that the widow had not, as a fact, acted
under authonty from her husband, she was not estopped f{rom
denying the adoption by the fact of her having treated it as effect-
ive for the peniod of eighteen months. In order that an estoppel
by conduct may raise the invalid adoption to the level of a valid
adoption, there must have been a course of conduct long continued
on the part of the adopting family, and the situation of the adoptee
in his original farmly must have become so altered that it would be
1mpossible to restore him to it.2
No estoppel.—A son, against whom a suit ought to have been
* N etV Vire-rdt -4 e- - -qit wrongly brought
the mother should
Lo . ow that it was by
reason of anv representation or conduct of the son that the-plaintiff
was led to think that the mother was the right person to be sued.
It was held that the decree in that suit was not binding on the son,
and did not estop him, in a subsequent suit against him, from con-
testing the validity of that decree
E, being in possession of the documents of title, mortgaged
land to the plaintiff. E and his father A borrowed money {rom
one R, who obtained a decree against A, and purchased the land
at the execution sale, In a suit for foreclosure of the plantiff's
mortgage against E and R, the first Court held that A was thetrue
owner, but the lower appsllate Court did not decide whether the
plaintiff's mortgage was a valid transaction, It was held, on second
appeal, that R acquired the property adversely to A and not as hus
representative, and th: = Tt " mé
Where a landlord causes the
sale of an occupancy he is not
\ Dharam  Kunwar v, Balwant See Sirdarmy Dharamkour v, Randhir
Sinch, {1008) 30 All 549. See T ol foMEA T M A o orepds
Muksmmad  Niat-ud-din Khan v,
Muhsmmad Umar Kham, [1056) P. . ' R
Tt No, t of 1907.
2 Pircanbayamma V. Ramas
Arishma Rau,” (1394) 18 Vad. 145
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estopped from pleading non-transferability without his consent
in a subsequent suit brought by the mortgagee of the occupancy
ranat !

In the year 1871 Government granted to the defendants’
predecessor-in-title a certain plot of land situate at Dhandhuka.
The grant expressly stated that a strip of land belonging to Govern-
ment was the southern boundary of the plot so granted. This
statument was repeated 1n 2 mortgage-deed exectted by the defend-
ant’s predecessor-mn-title to the defendants themselves in the year
1893 In the year 1895 the defendants purchased the said plot
and encroached on the stnip by extending therr bwlding on it.
Tharcupon the Secretary of State for India in Council brought a
st again-t them to recover possession of the strip after removing
the defendants’ encroachment. The suit was brought in the year
1908 The defendants’ plea was that they were 1n possession and
enjoyment for a long time and consequently there was acquescence
and estoppel on the part of the officers of Government and Dhan-
dhuka Municipabity, and they wished to lead evidence to prove
their plea. It was held that the defendants’ title-deeds having
brought to their knowledge the title of the Government the doctrine
of estoppel was not apphcable?

The plamntiff and the defendant exchanged adjacent plots
of land each worth more than a hundred rupees by means of an
unregistered deed, both believing that they had effected a valid
transfer. Possession was taken by each party and defendant
began to erect a very costly building placing a wall thereof 1n the
land he had acquired in exchange. While the building was in
progress, the plaintifi demanded and obtained Rs. 525 from the
defendant on the ground that the plot he parted with was found
+to be more in extent than the defendant’s. After the completion
of the building the plaintiff sued the defendant for recovery of
his plot after r 1 of the defendant’s building on 1t. The
defendant pleaded that the plaintiff was estopped by his conduct
from recovening the plot. It was held that the plamntiff was not
estopped znd that he was entitled to recover his plot owing to the
absence of a r gistered deed of exchange as required by ss. 54
and 118 of the Transfer of Property Act.®

116. No tcnant of immoveable property,® or person

N claiming through such tenant, shall, during
tongPrel ot {] ¢ continuance of the tenancy,? be per-
mitted to deny that the lanalord of such

tencnt had, at the beginning of the tenancy,? a title to

1 Asmatunnessa Kkatun v, Haren. India, (1910) 35 Dom, 182, 13
dra Lal Miswas, (1908) 35 Cal go4. Bum,L.R.oz

2 Ranchodlal Vandraiamdas Pai- 3 Ramanathan Chetly v, Rangas
vars v. The Sscretary of Stale for wnathan, (1917) g0 Mad, 1134,
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such immoveable property ; and 110 person who came
land of hoenses UPOTt any immoveable property by the
of Peson n Jicense of the person in possession* thereof
passession. shall be permitted to deny that such
person had a title to such possession at the time when

such license was given.

COMMENT.

The section deals with estoppel (1) of a tenant, and (2) of a
licensce of the person in possession

The estoppel of a tenant 15 founded upon the contract between
the tenant and his landlord.

Where a2 man havipg no title obtains possession of 1and under
a demise by a man in possession, Who assimes to give him a title
as tenant, he cannot deny his landlord’s title; as, for instance,
if he takes for twenty-one years and he finds the landlord has only
five years’ title, he cannot after the five years set up against the
landliord the just tertii, though, of course, the real owner can always
recover against him. He took possession under a contract to
pay the rent as long as he held possession under the landlord, and
to guve it up at the end of the term to the landlord, and having taken
it in that way he is not allowed to say that the man whose title he
admits, and under whose title he took possession, has not a title.)
“This is estoppel by contract. The estoppel arises, not by reason

of some fact agreed or assumed t
ofcarry . R ey

ston of
v Th

that of a hicensee in whose case the Jan
to whom the same principles apply.?
Whether 2 tenant should be In possesslan o! property to estop
him from denying his fandlord’s title.—A Full Bench of the Madras
High Court has held that a tenant who has evecuted a lease but
has nol been put into possession by the lessor, is estopped from denying
his Jessor's title in the absence of proof that he executed the Jease |
it igaorance of the defect in his lessor's title or that his execution
of the lease was procured by fraud, misrepresentation or coerciont
The Bombay High Court has held that the section is compre-
hensive cnough to cover all cases of tenancy.® In an ejectment
smit brought by an Inamdar against persons claiming to hold as
Mirasi or permanent tenants, it was conceded that the Inam rights
in the land in suit appertained to 2 Saranjam held on political tenure

1 Per gf“‘" M. R, In In s

Stvanger's Fitate, (1377) 6Ch. D,
Hamandas v, Nilmadksb, (1
44 Cal 775, 277,
3 Do

3

be true, but as the legal effect
i~-~ of the tenant taking posses-

the lessor.?
he relation of a tenant and
v itself implies a tenancy and -

{1835) 3 A, A X. 183,
1, 9. A Venkata  Chelty v, Aiyanna
916} Goundan, }1916) 40 Mad. s61, F.B.

Vasudev Pags v, Dabaji Ranws

e J:w’\]unun v. Baytup, {1871} 8 B, 1. C (A, C. J.}) 175
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and that the present mcumbent of the Saranjam was the plaintiff,
The defendants resisted the plaintifi’s claim to eject them on the
ground that the Inam nghts were merely the nght to receive the
royal share of the revenue and that the proprietary nights in the soil
were, prior to the date of the grant, vested in the grantee of the
Inam, had descended to Ins heirs independently of the Inam apd
furnished the leaschold or Mirasi nght It was held that the
defendants' contention 1nvolved the dental of the title to the rever-
sionary rights in the lands in the defendants’ occupation of the
successive Saranjamdars approved by Government, The defendants
had, however, been continuously paying rent for their holding to
the ive Saranjamdars including the plamntiff. They were
thus estopped by attornment from disputing the plamtifi’s title.

The decisions of the Calcutta High Court are not unanimous
on the point. In a case it laid down that the words '* at the begin-
ning of the tenancy ” 1n this section only apply to cases m which
tenants are put into possession of the tenancy by the person to
whom they have attorned and not to cases 1 which the tenants
have previously been i possession. Where, A, a ryot, bemg 1n
possession of a certain holding, executed a kabuliat regarding this
holding in favour of B (who claimed the land, i which the holding
was included, under a derivative title from the last owner), and
paid rent to B thercunder, 1t was held that A was pot estopped
by this section from disputing B’s title2 1In a later case 1t held
down that the rule that a tenant 1s estopped from denying the
title of his landlord applies only to the title of the landlord who
lets the tenant 1n. If the tenant did mot obtamn possession from
a person who was only recogmsed as landlord erther by express
agreement, or by attornment, or formal acknowledgment by ‘pay-
ment of rent, he may always show that his conduct was due to
mistake or ignorance of facts relating to title, musrepresentation,
or fraud, Where, 1n a suit for rent, the tenant demed the execution
of the kabuliat propounded by the plantiffs, pleaded that 1t was
forged and denied payment of rent under 1t to the plaintiifs, and
failed to establish his pleas, 1t was held that the tepant was not
entitled to prove that the plaintiffs were not his landlords, although
he hag not been inducted into the land by the plamtiffs.?

The Allahabad High Court has taken the same view as the
Bombay and Madras High Courts. It has held ** that once 2 person
is the tenant of another person he cannot be allowed to deny that
the person whose tenant he was, was the owner when the tenancy
was created. He can, no doubt, admit that lus landlord was the
owner at the commencement of the tenancy and allege and prove
by evidence that the landlord’s estate has subsequently come to

1 Tyimbak Ramchandra v Shekh (1885) 11 Cal. 519.
Gulam Zilam, {1909) 34 Bom. 329, 3 KetuDas v Surendra Nath Synha,
12 Bom. L. R, 208. (1903} 7C W. N 506,

2 Lal  Makomed v. Kallanus,

~
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an end, but he cannot deny that at the commencement of the
tenancy the person with whom he entered into the contract was the
owner of the property. The words,” at the beginning of the tenancy,”
are expressly inserted 1n the section to show that the tenant 1s not
prevented from showing that after the temancy commenced the
estate of the landlord devalved on some other person.”t

A tenant who has been let into possession cannot deny his land-
lord's title, however defective 1t may be, so long as he has not openly
restored possession by surrender to his landford? A tenant who
wishes to dispute his landlord’s title must not only see that the
tenancy has come to an end, but that the possession which was in
him as a tenant has been surrendered. A tenant who holds over
and remains 1n possession cannot be allowed to use that possession
as a lever to support a case in which he denies the landlord's title.?

1. ‘Immoveable property.’—A several fishery is considered
immoveable property for the purposes of this section.4

2. ‘During the contlnuance of the temancy.’—A tenant is
only precluded, during the continuance of the tenancy, from denying
that the Iandlord had *at the beginmng of the tenancy ” a title to
the property, the subject of the tenancy. The words of the section
leave 1t open to the tenant to show that his landlord's title has
subsequently expired. 5  If the term of lease has expired when a suit
1s brought, the tenant can dispute the title of the landlord  Similarly
a tenant is not precluded by an admission of tenancy from showing
that the nature of the tenancy asserted by him to the knowledge
of the landlord has been, for a period prescnibed by the himitation
Act, pro tanto adverse to the right to evict either at will or on notice
given.®

3, ¢At the beginning of the tenancy.’—These words only
apply tocases in which tenants are put into possession of the tenancy
by the person to whom they have attorned, and not to cases in
which the tenants have previgusly been in possession.? 4, a ryot,

H . LI «

and pa‘;d rent to B thereunder, It was i\c]ld that A was not estopped
from disputing B's title®

& Dala Kushaba v. Abai

1 Per Richards, C. J., and  Rafiq,
Vaghmode, {190¢) 11 Bom.

Amnia
J. in Ganpat Ras v. Multan, (1910) -

38 All, 220, 228,
2 Milas Kunwar v. Desraj Rampus
Sungk, (1915} 37 Al 557, 567, 17
Bom. L. It, toot, F.c.
3 ELkoda“v. Dayaram, (1919) z2
Nom. L, .51,
4 LaksAman

. v Ramp,
23 om. L, R, 339.

(1920)

1093 ; Devidas v. Shkamal, (1919) 22
HBom. L. R. 149; Atu Muhammad 3
Shankar Das, (1928) 6 Lah, 319.

& Fatesswggs V. Damanji, (1993}
5 Bom. L. R.274.

7 Lal  Makomed v, Kallanur,
(1895} 11 Cal. 519.
8 Lal Makomed v. Kallanws, 1.
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4. *No person who came upon any immoveable property by
the license of the person In possession, ete,’—Where 1t is proved
that the occupation by a person of immoveable property s by
permission of another, the occupir is estopped from denying the
other’s title.! There is no distinction between the case of a tenant
and that ef a common licensee. Both are let 1nto poesessionty the
act of the landlord, and the licensee by ashing permuission admits
that there 1s a title in the landlord, and the law under such circum-
stance implies a tenancy.?

Mortgagor and mortragee.—As betwren a mortgagor and
his mortgagee neither can deny the title of the other for the purrose
of the mortgage. A mortgagor cannot derogate from his grant so
as to defeat s mortgagee’ title, nor can the mortgagee deny the
title of his mortgagor to mortgage the property,3

Benami fitle.——\Where a lease 1s executed by a tenant i favour
of a benamdar, the real owner 1s regarded as the landlord whose
title the tenant is estopped from denymng under this section. In
a suit by such benamidar for rent, the tenant can deny hs nght
to sue on the ground that he 1s not the person entitled A benamidar
has no right to sue unless he can show a legal right to sue under
the general law.4

The defendants entered 1nto p of plamtifi's property
by executing a registered kabuliaf, but no lease was executed In
a suit by the plaintaff to recover rent, the defendants pleaded that
‘without a lease there was no contract of tenancy and that the plamt-
iff was not entitled to recover the rent It was held that i view
of the fact that the defendants entered into and continued 1 occura-
tion of the land with the plaintiff's consent, thcy could not ke heard
to say that they were not lable for rent for use and occupation.s

CASES.

Where a tenant at fixed rates, who having mortgaged his
fixed rate holding by a usufructuary mortgage and put the mortgagee
in possession, was ejected by the Zamindar, subsequently sued
the mortgagee, who had remained 1n possession after his mortgagor’s
ejectment, for redemption, 1t was held that the morigagee corld
plead successfully that the mortgagor’s interest i the holding had
determined by the ejectment of the mortgagor €

The plamntiff sued for possession of a certain house, alleging
the expiry of the lease (kabulat) on which the defendants held it
as tenmants. The Mamlatdar dismissed the suit, bemng of opmion

% See Mah Hiv v. Maung San Sammandam Pillmy, {1908) 31 Mad.
Dun, (1892} P. T L B 4 461, Bogar v Karam Singh, (1906)
2 Per Coleridge, ], in Doz dem. P R No 143 of 1906
Joknson v. Baytup, (1835) 3A. & E 5 Sheo Kavan Singh v. Maharaja

188, 102, Parbhu Narain Singh, (1909} 31 All
s’ Hillaya v Narayanappa, (1911) 276,F B
13 Bom. L. R, 1200 8’ Nakcheds Bhagat v. Nakcheds

4 Kuppu  Koman ~ Thuwwgnana MMsr, (x8g6) 18 All. 320

-
¥ - -
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that the plaintiff had no title to the house when he granted the

lease, and that the house belonged to the defendants when they
passed the lease. It was held, reversing the decree, that the de-

fendants (tenants) having executed the kabuliat could not deny
the plaintiff’s title as a ground for refusing to give up possession,
?:-nnd tlhe Mamlatdar himself, therefore, could not go mto the ques-
1on.

117. No acceptor of a bill of exchange shall be
aci’-gggpe;‘ W permitted to deny that the drawer had
ofexchange,bai.  AUthority to draw such bill or to endorse
leeor licensee it ; nor shall any bailee or licensee be
permitted to deny that his bailor or licensor had, at the
time when the bailment or license commenced, authority
to make such bailment or grant such license.

Explanation (1).—The acceptor of a bill of ex~
change may deny that the bill was really drawn by the
person by whom it purports to have been drawn.

Explanation (2) —If a bailec delivers the goods
bailed to a person other than the bailor, he may prove
that such person had a right to them as against
the bailor.

COMMENT.

Estoppels in the case of negotiable instruments are instances
of estoppel by agreement or contract. Sce ss. 41 and 42 of the
Negotiable Instruments Act. .

“ The acceptance of a bill of exchange is also deemed a conclusite
admission, as against the acceptor, of the existence of the drawer
and the genuineness of his signature, and of his capacity to draw;
and if the bill be payable to the order of the drawer, of Ius capacity
to indorse ; and 1f it be drawn by procuration, of the authonty of
the agent to draw in the name of the principal ;... and it matters
not in this respect, whether the bill be drawn before or after the
acceptance,’'2

Under this section an acceptor of a bill of exchange cannot
deny that the drawer had authority to draw or endorse it, He
may deny that the bill was really drawn by the person by whom it
purports to have been drawn. ~A bailee or licensee cannot deny
that his bailor or licensor had, when the bailment or license com-
menced, authority to make it. But a bailee, if he delivers the
goods bailed to a third person, may prove that that person had
a right to them as against the bailor,

1 Patel Rulabhay  Lalubhai v. 2 Taylor, 11th Fda,, s. 851, P
Margoran Mansubh, (1704) 10 Dom.  s74.
133.
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The bailee and the licensee are placed in the same position
as the tenant in the preceding scction. The bailee is protected
by the bailor's title so long as any better title is not advanced.

Sections 115, 116 and 117 cover certain well-known cases of
estoppel by agreement, but they are not exhaustive of the doctrine
of cstoppel by agreement.?  Agents, for nstance, are not_ordi-
Tarily permitted to sct up the adverse title of a third person to defeat
the rights of their principals.

Forged endorsement,—No person can claim a title to a negotia-
ble instrument through a forged endorsement. Such endorsement
is a nullity and must be taken as if no such endorsement was on the
instrument 2

Englisti taw.—This section 1s 1n accordance with English law,
except as to the first explanation under which the acceptor may
show that the signature of the drawer is a forgery, while in England
he is not allowed to do so on the ground that he 1s bound to know
his own correspondent’s signature

In a swit for royalty, brought by the licensors of certain jute
trade-marks against the Jicensees, the defence taken was that the
plamntiffs had no title to the marks in question, and that the license
was void. It was held that by virtue of this section the licensees
were estopped from questioning their hicensor’s title, or the vahdity
of the license 3

1 Rup Chand Ghosk v Sarceswar Cal 239

Chandra Chandra, (1906) 33 Lal 015 3 Hannah v Juggernath & Cou
2 Banku Behays Stkdar v. Secre-  (1914) 42 Cal, 262, i
tary of State for India, (1908) 36



CHAPTER IX.
OF WITNESSES.

118. All persons shall be competent to testify

w _ unless the Court considers that they are

(m,:‘;’ ™3 prevented from understanding the ques-

tions put to them, or from giving rational

answers to those questions, by tender years, extreme old

age, disease, whether of body or mind, or any other cause
of the same kind.

Explanation.—A lonatic is not incompetent to
testify, unless he is prevented by his lunacy from under-
standing the questions put to him and giving rational
answers to them,

COMMENT.

Under this section all persons are competent to testify, unless
they are, in the opinion of the Court, unable to understand the ques-
tions put to them or to give rational answers to those questions,

1. ‘Competent fo testily.’—The competency of a person to
testify as a witness is a condition precedent to the administration to
him of an cath or affirmation, and is a question distinct from that of
Ius credibility when he has been sworn or has affirmed. In deter-
mining the question of competency, the Court, under this section,
has not to enter into inquiries as to the witness's religious belief, or
as to his knowledge of the of falsehood in this world
or the next. It has to ascertain, in the best way it can, whether,
{rom the extent of his intellectttal capacity and understanding. he is
able to give a rational and intelligent account of what he has scen of
heard or done on 2 particular occasion, If a person of tender years
or of very advanced age can satisfy these requirements, his compe-
tency as a witness is established.! ~ If a boy in spite of his smallness
can both understand questions and give rational answers to them
he should be examined? A e

With respect to children, no precise age is fixed by law, within
which they are absolutely excluded from giving evidence, on the
presumption that they have not sufficient understanding. l\.cllht.f
can any\precise rule be Jaid down respecting the degree of intelli-
kence andyknowledge which will render a child a competent witness.
In all ques in\ns\n( this kind much must ever depend upon the goe

$ Ouesn.Lmp\yess v. Lal Sakm, 2 Queen-Lmpress v. Row Sexaky
(384) 11 Al 123y {tgon) 23 All. a0
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sense and discretion of the Judge In practice, 1t 1s not unusual to
receive the testimony of cluldren of eight or mme years of age
when they appear to possess sufficient understanding !

The Court 15 not bound, before taking the deposition of a child
Witness, to ascertam by a prehiminary examination whether the child
has capacity to understand the questions put to 1t and to give
rational answers to them, but the competency of such a witness may
be tested dunng the course of 1ts examination*  According to the
Bombay High Court when the witness 1s of tender years the Court
should satisfy 1tself that the witness 1s competent to testify *

There 15 a conflict of opinton on the question whether the omis-
sion to admimster an oath or affirmation under the Oaths Act to a
witness of tender years renders his evidence inadmissible,  Accord-
1ng to the Bombay, Calcutta and Patna High Courts such evidence
is admissible The Allahabad High Court has held mn two cases
that such evidence 15 1inadmussible ®  But 1t has taken a different
view 1n a later decision in which 1t lays down that the fact that a
Court has advisedly refrained from administering an oath to a witness
is not sufficient by 1tself to render the statement of such witness in-
admissible A Court should only examine a cluld of tender years as
a witness after 1t has satisfied 1tself that the child 15 sufficiently
developed intellectually to understand what 1t has scen and to after-
wards inform the Court thereof, and 1f the Court 1s so satisfied 1t 1s

- best that the Court should comply with the provistons of s 6 of the
Indian Oaths Act in the case of a clnld just as wn the case of any
other witness® The Madras High Court of late has taken the
same View as the Calcutta High Court,” though 1n an earlier case 1t
held that such evidence was not admissible® The former Chief
Court of Lower Burma held that such evidence was inadmissible ®

Explanation.—The explanation applies to the case of a mono-
manac or person afflicted with partial insamty  Such a person will
be an admissible witness 1f the Judge finds him upon mnvestigation
capable of understanding the subject with respect to which he 1s
required to testify,’?

When an accused is a competent witness.—An accused person
cannot be a competent witness on his own behalf because under

1 Taylor,11th Bdn ,s 1377, p 936 Sahar, (1888) 11 AlL 183,

2 Nafar Shetkl v Limperor, (13:3) 8 Emperoy v Dhani Ram, {1915) 38
41 Cal. 406 1 40 .

S Lmperor v. Hars Rampi, (x018) 7 Re Ching Venkadw, (1018) 38
20 Bom L R 36 lad 550,

[ o 8 Queen-LEmpress v. Viraperumal,
(x892) 16 Mad. 105.

8 Deya v King-Lmperor, {1916)
9L B R.88.

10 Regana v Hill, (1851) 2 De

en,
. C.C =zs54: Spittle v, Walton, (1871

oo . " } LR nEq.fzo. 7
!
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s. 342 of the Criminal Procedure Code * no oath shall be administet-
ed to the accused.” Where there are two accused a Magistrate
cannot convert one of them into a witness against the other except
when a pardon has been lawfully granted.!! "Where two persons ae
Jointly charged and tried and arc convicted, and a new trial is after~
wards ordered of one of such persons, the otlier person can upon such
tria} be lawfully examined as a witness® Where there are severnl
accused persons, one of whom is a European British subject apd
claims to be tricd by a special Jury, the other accused who are to be
tried separately can be competent witnesses in the irial before the
special Jury.®
CASE.

During the course of a police investigation into a case of house*
breaking and theft, several persons were arrcsted, one of whont
made certain disclosures to the police and pointed out several
honses which had been broken into by his accomplices. There
upon the police discharged him, and made him a witness. At the
trial he gave cvidence against his accomplices, who were all
convicted. Tt was held that his evidence was admissible under
tius section though he had been 1legally discharged by the
policet
119. A witness who is unable to speak may give

his evidence in any other manner in which

penumb Wi+ }g can make it intelligible, as by writing or

by signs ; but such wriling must be written

and the signs made in open Court, Ividence so given
shall be deemed to be oral evidence. -

120, In all civil procecdings the parties to the

Parties  to SUit, and the husband or wife of anv

M mt ow party to the suit, shall he compet

Basbands witnesses, In criminal proceedings av o

JHustand or  any person, the husband or wife ¢f

wife of person .. s

dnder enminal PEISOR, respectively, < 17w o
—trial i S. .

COMMENT. &

s 3te competent

criminal proces

(18, I8 . -
W . ;
o) TN .

ij{ Hatlad .
dia, (1906]
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English law.—In criminal cases a husband and wife are not

Ot ans —nee fne ar qmainet annh athar A hichand and wife
are Lo e .. . ., person
or

121. No Judge or Magistrate shall, except upon
Jud the special order of some Court to which

m:,,,‘,;e, = he is subordinate, be compelled to answer
) any questions as to his own conduct in

‘Court as such Judge or Magistrate, or as to anything

which came to his knowledge in Court as such Judge or

]Iagxstrate ; but he may be examined as to other matters

which occurred in his presence whilst he was so acting.

HHustrations

(s} A, on his tnal before the Court of Session, says that a deposition
‘was improperly taken by B, the Magistrate B cannot be compelled to answer
-questions as to this, except upon the special order of a supenor Covrt

(%) A 1saccused before the Court of Session of having gisen false evidence
before B, a Magistrate 13 cannot be asked what A said, except upon the special
-otder of the superior Court

(c) A 13 accused before the Court of Session of attempting to murder a
police-officer whilst on hus tnal before B, a Sess:ons Judge. B mav be examined
as to what occurred.

COMMENT,

Sections 121-132 declare exceptions to the general rule that a
‘Witness 1s bound to tell the whole truth, and to produce any docu-
ment in his possession or power relevant to the matter in issue.!

EEaa B S MALI gl A
t Lo " L.

F RN . . .

1 . . A ) PN
privilege?  The privilege of the Judge or the Magistrate extends
<only ‘“to his own conduct in Court as such Judge or Magistrate, or
23 to anything which came to his knowledge in Court as such Judge
-ot Magistrate.”

Judge or Magistrate as a witness.—* A judge, before whom
a cause ts tried, must conceal any fact within his own knowledge,
dinless he be first sworn ; and consequently, 1f he be the sole judge,
1t seems that he cannot depose as a witness, though if he be sitting
With othiers, he may then be sworn and give evidence. In this last
-case, the proper cotirse appears to be that the judge, who has thus
fbecome a witness, should leave the bench, and take no further

2 The Queen v, Gopal Doss, (1881, 2 Cmpress of India v. Chidda
3 Mad. 271, 277, . :.P ( ) Khan, (lgsl) 3 AL 575. B, '
10
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English law.—In criminal cases a husband and wife are not
COrMAtant sty s Fampme ¢t T Tondwife
are . et L .. * person
or w1y : Lo :

121, No Judge or Magistrate shall, except upon

3 the special order of some Court to which
‘lh’g‘:sf‘x:‘u =™ he is subordinate, be compelled to answer

any questions as to his own conduct in
-Court as such Judge or Magistrate, or as to anything
which came to his knowledge in Court as such Judge or
Magistrate ; but he may be examined as to other matters
which occurred in his presence whilst he was so acting.
dtustrations

(@) A, on his trial before the Court of Session, says that o deposition
was improperly taken by 1f, the Magistrate B cannot be compelled to amswer
«questions as to this, except upon the special order of a supenor Court

(5) A s accused Iefore the Court of Session of having given false evidence
before B, 2 Magistrate I3 cannot be asked what A said, cxcept uf on the special
-otder of the supetior Court

(e A 1s acensed before the Court of Session of attempting to murder a
police-ofiicer whilst on Ius trial before B, & Sessions Judge  Bmay bt cxamined
a5 to what occurred.

COMMENT.

Sections 121-132 declare exceptions to the general rule that o
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pavilege? The prvilege of the Judge or the Magistrate extends
only “to s own conduct 1n Court as such Judge or Magistrate, or
as {0 anything which came to his knowledge in Court ay such Judse
«or Magistrate ' ’
Judge or Magistrate as a WItness.— A judge, hefore yimm
a catse 15 tried, must conceal any fact within his owg ke,
anless he be first sworn ; and consequently, if he Le the g, fudge,
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judicial part 1n the trial, because he can hardly be deemed capable
of impartially dectding on the admissility of his own testimony, or
of weighing 1t against that of another,”! a

A person having to exerctse judicial functions may give evidence
n a case pending before hrm when such evidence can and must be
submitted to the independent judgment of other persons exercising.
similar judicial functions sitting wath him at the same time.?

Where a Judge is a sole judge of law and fact, he cannot give
evidence before himself or import matters into his judgment not
stated on oath before the Court in the presence of the accused.?
The accused 15 entitled to have nothing stated against him in the
judgment which was not stated on oath in his presence, and whick
he had no opportunity of testing by cross-examunation and of re-
buttingd  TE sbe Tedmen oSl . - L
bound to st
he himself ' H o
and the prisoner in such situation has a right, if he thought fit, to-
cross-examne the Judge whose evidence should be recorded and
form part of the evidence in the case.’

122, No person who is or has been married shall
Commumca-  be compelled to disclose any communica-
tons detng s ) s 5 Pt
marnage tion' made to him during marriage? by any
person to whom he is or has been married ; nor shall he
be permitted to disclose any such communication,®
unless the person who made i, or his representative in
interest,* consents, except in suits between married per-
sons, or proceedings in which one married person is pro-
secuted for any crime committed against the other,
COMMENT,

admiss o
disturt . . .o
weaken, if not to destroy, that feeling of mutual confidence which
is the most endearing solace of married hie. The protection is not
confined to cases where the communication sought to be given in
evidence is of a strictly confidential character, but the seal of glle
law is placed upon all communications of whatever nature which
pass between husband and wife. It extends also to cases in \vh:gh
the interests of strangers are solely involved, as well as to those in
which the husband or wife is a party on the record. It is, howevcr,
1 Taylor, rrth Idn, s. 1379, & Ginish Chunder Ghose v, The
. 938. Queen-Lmpress,  (1593) 20 Cal, 857,
3 Ths Quean v, Mookta Singh, 866: Hars Kishore Altra y. Abdub
1870) 13 W. R, Cr. 6o Baks Miah, (1895) 21 Cal, gz0.
ucen-Lmpress  v. Manskam, 8 Hurro Chunder DPaul, (1873)
(1806) 19 Mad, 263: Lmpress v. 20W, R.Cr. 76,
Donnelly, (1877} 2 Cal. 4o5.
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limited to such matters as have been communicated * during the

marriage.’ "'t

1. ¢ Compelled to disclose any communication.’—~This cx-
pression implies that the party concerned 1s made or allowed to say
or do something by way of disclosing a commumcation made dunng
marriage? A document, even though 1t contains a commaunication
{mn_l a husband to a wifc or vice versa, i the hands of third persons,
dsa e A < Dl Eac
-on
cat .
-cation if 1t can be proved without putting into the box for that pur-
pose the husband or the wife to whom the communication was
made®

2. ¢ During marriage.’'—The protection conferred by this ser-
-tion is limited to such matters as have been commumicated during
marriage. A communication made to a woman before marnage
would not be protected. But the privilege contmues even after the
marriage has been dissolved by death or divorce

3. ¢ Permitted to disclose any such communication.’—
Even if one of the spouse is willmg to disclose a communrcation, he
-or she will not be permutted to disclose 1 unless the person who
made 1t or hus representative in interest consents, except in suits or
prosecutions between married persons

On a trial for the offence of breach of tiust by a public servant
a letter was tendered 1n evidence for the prosccution which had been
sent by the accused to his wife at Pondicherry and had been found
-on a search of her house made there by the police, 1t was held that
rthe letter was admssible 1n evidence agamst the accused 4

4. ¢Representativ in interest —Where therc 1s no ‘‘re-
g{es'entativc in mterest '’ who can consent, under this section, to the

e of trons made by a d d husband to his
wife during marriage, the wife should not be permitted, even if will
'ing, to discl such tion: The widow of a deceased

husband is not his ** representative 1n nterest >’ for the purpose of
giving such consent.®
123, No one shall be permitted to give any evidence

o igence @ derived from unpublished official records
State, relating to any affairs of State, except with
the permission of the officer at the head of the Depart-
ament concerned, who shall give or withhold such per-
mission as he thinks fit.

! Taylor, 11th Edn., 8. 909-3, 4 Queen-Empress v, Donaghue”
“pp. 617,618 (1898) 22 Mad. 1.

2 Queen-Lmpress v. Donaghue, S Nawaeb Howladar v, Emperor,
:(18398) 22 Mad.'1, 4. {1973) 40 Cal. o1,

3.
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COMMENT.

This section exempts only unpublished official records relating.
to any affairs of State except with the permission of the head of the
Department.

Statements made and documents produced by assessors before-
income-tax officers for the purpose of showing the income of such
assessees do not refer to matters of State, and are not privileged’
under this section.!

124. No public officer shall be compelled to disclose
Official com. communications made to him in official

munieations confidence,! when he considers that the
public interests would suffer by the disclosure.
COMMENT.

The object of this section is to prevent disclosures to the detri-
ment of public interests and the decision as to such detriment rests
with the officer to whom the communication is made and does not
depend on the special use of the word * confidential.’? Under this-
section the public officer claiming privilege has to exercise his own
discretion 1n giving or refusing disclosure.?

1. * Communitations made to him in official confidence.’—
—Communications in official canfidence import no special degree of
secrecy and no pledge or direction for its maintenance, but include
generally all matters communicated by one officer to another in the-
performance of their duties. The question whether such communi--
cation was made in the course of such performance is for the Court
to decide.t

the meaning of this section and cannot be used as acknowledgment
of any liability mentioned therein.®
125. No Magistrate or Police-officer shall be com-
Information  Pelled to say whence he got any informa-
a3tocommisson  tion as to the commission of any offence,
ot offences and no Revenue-officer shall be compelled
to say whence he got any information as to the commis-
sion of any offence against the public revenue.

3 Vendatuchalla Chetifar v, Sam- 3 Jehangir ¥.  Secretars of Stale-
pathu Chetliar, (1008) 32 Mad, 62.  (1go3) 6 Rom L. R, 131.
2 Nagara)a  Pdlas " v. Secretary & Nagaraja Pillay v, Secretary

of State for India, (3914) 30 Mad. 3045 of State for India, sup., p 311.
Beatron” v, Shkene, (18(»0)3 s H. & N, fs Coll[utar of Jaunpur v, Jamna
833, Prasad, (t922) 44°AlL 360
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Explanation.—"' Revenue-officer ” in this sectiom
means any officer employed in or about the business of any
branch of the public revenue.

COMMENT.
Under thissection a Magistrate or a police-officer cannot be com-
pelled to give the source of information received by him as to the

commission of an offence. He may, if he likes, disclosc the name-
of the informant.

The accused is not entitled to elicit from individual prosecution
witnesses whether he was a spy or an informer, or to discaver from
police officials the names of persons from whom they had received
inl_qrmation; but a detective cannot refuse, on grounfls of public

:‘»hject;{m .take;l. to exclude such evidence 2

126. No barrister, attorney, pleader or vakil shall
e at any time be permitted, unless with his
ofessional . S ?
commumeation  Client’s express consent, to disclose any
communication made to him in the course
and for the purpose of his employment as such barrister,
pleader, attorney or vakil,’ by or on behalf of his client,
or to state the contents or condition of any document
with which he has become acquainted in the course and
for the purpose of his professional employment, or to-
disclose any advice given by him to his client in the course
and for the purpose of such employment :

Provided that nothing in this section shall protect
from disclosure—

(1) any such communication made in furtherance-
of any illegal purpose :

{2) any fact observed by any barrister, pleader,
attorney or vakil, in the course of his employment as.
such, showing that any crime or fraud has been commit-
ted since the commencement of his employment.

It is immaterial whether the attention of such
barrister, pleader, attorney or vakil was or was not
directed to such fact by or on behalf of his client.

1 Amnta Lal Hazra v. Lmperor, 2 Weston v. Peary Mokan Dass,
{1915) 42 Cal. 957, (1912) 40 Cal. 898, ozo.
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Explanation.—The obligation stated in this section
continues after the employment has ceased.
Illustrations.
(a) A, a client, says to B, an attorney—"I have commtted forgery and
1 wish you to defend me "
As the defence of a man known to be guilty is not a criminal purpose, this
i 15 d from

(6) A, a chent, says to B, an attorney—" I wish to obtain possession of
property by the use of a forged deed on which I request you to sue.”

‘The communication, being made 1n furtherance of a criminal purpose, is not
protected from disclosure.

(c) A, being charged with embezzlement, retains B, an attorney, to defend
lim  Inthe course of the proceedings, B observes that an entry has been made
1n A's account book, charging A with the sum said to have been embezzled, which
entry was not 1o the book at the commencement of hus employment.

This being & fact observed by B n the course of hus employment, showitg

that a fraud has been d since the t of the di
4t is not protected from disclosure
COMMENT.

This section 1s based upon the principle that if communications
to a legal adviser were not privileged, a man would be deterred from
fully disclosing his case, so as to obtain proper professional aid in a
matter in which he 1s likely to be thrown mnto litigation. The
section not only e T T T e e et
cations made to L
but is not permu .
unless With the vapivos vusnouie vs <o wasvan,

1. ¢ To disclose any communication mmade fo him 1n the cousse
and for the purpaese of his employment as such barrister, pleader,
-etc,'—Communications protected by this section must be confiden-
tial. The word “disclose’ shows that the privileged communication
must be of a confidential or privz‘xte nnt'urc.l It Lis not every

. . ERE] R e B I T R £

learned by observation, e.g., by watching a manufacturing process
being carried on, as to what 15 communicated to him by word of
mouth or writing.? i .

The section protects from publicity not merely the details of the
Dusiness, but also its general purport, unless it be known alinnde
-that such business falls within proviso 1 or 2, A solicitor is not at
liberty to disclose the nature of his professional employment,4 If an

1 Framji Bhicays v. DMohansing 2 Framys Bhcajs v, Mokansing
Dhansing, (1893) 18 Dont, 263, 2727 Dhansing, (1893) 18 Bom. 263.
Memon Hayes Haroon Mahomed v, 3 Gops Lal v. Lakhpat Rais
Qolii_Abdul Karim, (1878} 3 Bom. (s918) 41 All 125,
ot : Lmperor <, Rodriguies, (1903) § 4 Tramys Dhicaji v, Mokansirg,
Itom. L R, 122, {#803) 1R Bom 263
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made to bim by a person, if the same 1s not made to him in the
course and for the purpose of his employment as a pleader ; and
the fact that the pleader has been acting asa professtonal adviser
10 the party, makes no difference *

Mukhtear.—The restrictions imposed by this section cxtend
also to communication made to Mukhtears when acting as pleaders
for their clients.3

Prc.” « &, 7 ot o 7 der
1t any ¢ ose”
15 not - . be
‘ crimin

CASES

At an nterview between a sohiaitor and a client, the solicitor
took down a certan statement made by a person named A B, who
was in lus chent’s company, and whose name was commumcated to
him 1n the course and for the purpose of his professional employ-
ment. A B was afterwards tned for defamation. At the tnal, the
solicitor was called as a witness for the prosecution, and was asked
(a) the name of his client ; (b) the name of the person who accom-
panued the client and made a statement to lum , and (c) the matter
1n which hus chent employed him  The soheitor declined to answer
all the three questions on the ground of privilege It was held that
(a) the solicitor was bound to disclose the name of the client ; (b) he
was bound to disclose the name of the person who accompanied the
chent and made a statement to ham , () he was not bound to dis-
close the matter in which the client employed hum

Where deféndants at an interview, at which the plantiff was
present, admitted their partnership to their attorney who was then
also acting as attorney for the plamntiff, 1t was held that the attorney
was not precluded by this section from giving evidence of hisadmrs-
ston to him : first, because the defendants’ statements, having been
made in the presence and hearing of the plamntifi, could not be
regarded as confidential or private, second, because those statements
did not appear to have been made to the attorney exclusively in his
character of attorney for the defendants but to have been addressed
to him also as attorney for the plaintiff.

127. The provisions of section 126 shall apply to
_owetionizbio  inferpreters, and the clerks or servants
<pply 1o antur- A .
preters, ctc of barristers, pleaders, attorneys and vakils.

1 Inove an Attorney, (1924) 26 4 v. -
Bom I. R 887, F. B. v (934 Dhan’s‘l’?‘!‘g"?js‘uﬁphlmﬂ Mehansing
2 Lwmperor v Bala Dhavma, (1902) 5 Mewon Haree Haroon Mahowed
+Bom.L. R 460 v Molts Abdul Karsm, (1878) 3

3" Albas Peada v. Queen-Empress, Tom, ot.
(1898) 25 Cal 736.
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COMMENT. .

This section extends the privilege given by s. 126 to interpreters;
<lerks, or servants of lawyers. It ds to a ication
made to a pleader’s clerk the same confidential character that
attaches toa communication to the pleader direct unders. 126.

128. If any party to a suit gives evidence therein
wf?\\'j‘:%e zcvyt at his own instance or otherwise, he shall
volunteering ROt be deemed to have consented thereby
evidence to such disclosure as is mentioned in sec-
tion 126 ; ang, if any party to a suit or proceeding calls
any such barrister, pleader, attormey or vakil as a witness,
he shall be deemed to have consented to such disclosure
only if he questions such barrister, attorney or vakil on
‘matters which, but for such question, he would not be
at liberty to disclose.

129. No one shall be compelled to disclose to the
Confidential ~ Court any confidential communication
TIERNEuer which has’ taken place between him and
advisers his legal professional adviser, unless he
offers himself as a witness, in which case he may be com-
pelled! to disclose any such communications as may
appear to the Court necessary to be known in order to
-explain any evidence which he has given, but no others,
COMMENT.

This section applies where the client is interrogated, and
whether he be a party to the suit or not. If a party becomes a
witness of his own accord he shall, if the Court requires it, be made
to disclose everything necessary to the true comprehension of his
“testimony 2

1, ¢Compelled,"—This word does not mean subpcenaed. The
scction uses the words * compelled to disclose’ with reference to the
case when a man has offered himself as a witness, and must refer
to some force put upon the witness after he is in the witness-box.3

CASE.

Letters written by one of the defendant’s servants to another,

{or the purpose of obtaining information with a view to possible

\ Kameshwar Pershad v. Amaws-  pany, (1880) 4 Bom. 576, 582,
Julla, (189%1!;'6 Cal. 53 37 Moher Skethh v, Queen-Frn

2 ‘Sec Auncheyshaw Bezonji v. (1893) 21 Cal 392, qoo. .
The New Diwrvmszy S, & B Com-
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face of the affidavit that the documents were prepared or written
merely for the use of the solicitor.2

130. No witness who is not a party to a suit shall
Producionof  he ccmpelled to produce his title-deeds
title-deeds  of : .
witness, not a 1O any property or any document in virtue
party of which he holds any property as pledgee
or mortgagee or any documnent the production of which
might tend to criminate him, unless he has agreed in
wrting to produce them with the person seeking the
production of such deeds or some person through
whom he claims,
COMMENT.

This section 1s based on the principle that great inconvemence
and muschief would result to witnesses if they are compelled to dis-
close therr titles by the production of their title-deeds The object of
the privilege 1s that the title may not be disclosed and examined.

The section protects a witness, who is not a party to the smt
in which he is called, from producing—

(1) title-deeds to any property,

(2) any document 1n virtue of which he holds any property

as pledgee or mortgagee, or

{3} any document the production of which mught tend to

criminate him,
unless he has agreed 1n wrnting to produce such documents.

1t would be entirely optional for the witness to produce his
title-deeds, and to raise any objection whatever,

English law.—The privilege conferred by this section 1s more
extensive than in England. For, in England, where a title-deed
has been partly set out or where there 1s reason to suspect fraud,
the production of title-deeds has been ordered3 In England a
witness who is justified in refusing to produce title-deeds cannot be
compelled to give parol evidence of their contents,

131. No one shall be compelled' to produce docu-

Productionof MeNts in his possession, which any other

docu;:xentw!uch person would be entitled to refuse to

g Poson: preduce if they were in his possession,

soncouldrefuse  tntless such last-mentioned person consents
to produce to their production.
COMMENT.

Persons 1n possession of documents on behalf of others are
generally agents, attorneys, mortgagees, trustees, etc. This

U DBipro Doss Dey v. Secvetary of 13 Cal, 653,
State for India sm Council, (1885) 2 Stokes, Vol. 11, p. 831.
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section extends to these persons the same protection which the
preceding section provides for a witness who is not a party to a suit.

1. ¢ Compeiled,’—The use of this word indicates that the person
in possession of the document will be ** allowed to produce docu-
ments which other persons would be entitled to refuse to produce
if such were in their possession. This is in accordance with English
law It would seem to follow that, although a barrister, pleader,
attorney, or vakil 1s forbidden (by s. 126) to state the contents of
any documents with which he has become acquainted in the course
and for the purpose of his professional employment, he will be
permitted to produce the document itself, if it happen to be in his
possession and he choose to do so.”

132. A witness shall not be excused from answer-
cxptness oot ing any question as to any matter rele-
answenng on  vant to the matter in issue! in any suit or
Bround thatan-  in any civil or criminal proceeding, upon
nate the ground that the answer to such
question will criminate, or may tend directly or indirectly
to criminate, such witness, or that it will expose, or
tend directly or indirectly to expose, such witness
to a penalty or forfeiture of any kind :

Provided that no such answer, which a witness

shall be compelled to give, shall subject

Proviso him to any arrest or prosecution, or be

proved against him in any criminal pro-

<eeding, except a prosecution for giving false evidence
by such answer.

COMMENT.

Under this section a witness is not excused from answering
any question relevant to the matterin issue on the ground that
answer to such question may criminate him or expose him to a
penalty or forfeiture.

1, ¢Any gquestion as to any matter relevant to .the
unatter in issue,’—The section does not in terms deal with all
criminatory questions which may be addressed to a witness, but
only with questionsasto matters relevant to the matter in issue.
Irrelevant guestions should not be allowed, and it may be implicd
drom the limitation in this section that a witness should be
excused from answering questions tending to criminate as to matters
which are irrelevant,?

1 See Tield, 7th Edn., p. 468. (1881) § Mad. 271, 275, 7. B,
2 The Queen v. Gopat Dess,
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Proviso.—This scction makes a distinction between those
cases in which a witness voluntanly answers a question and those
in which he 1s compelled to answer, and gives hum a protection in
the "latter of these cascs only Protection 1s afforded only to
apswers which a witness has objected to give or which he has
asked to be excused from giving, and which then he has been
compelled by the Court to gne.d The mere subpeenamg of a
witness or or ering him to go into the witness-box does not compel
lum to give any particular answer or to answer any particular
question. The words ** shall be compelled to give ' 1n the proviso
apply to pressure put upon a witness after he is in the box, and
when he ‘asks to be excused from answering a question.z The
Allahabad High Court has i recent cases held that this is too
narrow an interpretation A commen sensc meaning should be
given to the word ‘compelled ' It 1s impossible to deny that 1n
the case of ordinary laymen unacquainted with the techmecal terms
of this section, they are compelled to answer on oath ques-
tions put either by the Court or by the counsel, especially when
the question 15 relevant to thecase  An answer given by a witness.
under such cifcumstances 1s protected by this section. Whether
or not a witness 1s ‘compelled ’ within the meanmg of this
section to answer any particular question put to hum while 1n the
witness-box is in each case a question of fact 3

The Calcutta High Court has held that a witness who makes
a voluntary and 1irrelevant statement not ehicited by any question
put to him wiile under exan tnation 15 not protected by this sec-
tion. It has, thercfore, held that a witness making a voluniary
and irrelevant statement to mmjure the reputation of another
15 guilty of defamation.# The Madras High Court has held that
a witness 15 not guilty of defamation for any statements made
in the witness-box ¥

Recently the Bombay High Court has in a Full Bench case Jaid
down that relevant statements made by a witness on oath or
solemn affirmation 1n a judicial proceeding are not protected by
this proviso® A witness who makes defamatory statements in
(\;/ime_fs-box comes within the purview of section 499, Indtan Penal

ode,

An incnminating statement in a deposition made by a party
to the suit 1o cross-cxamination in answer to questions relevant

1 Queen-Lmpress v Ganu_ Souba, 43 All.oz; Lmperor v, Ganga Salay,

(1888) 12 Bom, 440, The Queen v. (i920) 42 All. 257.

Gopal Doss, (1881) 3 Mad 271, 7 8, 4 Hadar A v. Abru Mia, (1g05)

Queen-Lmpress v. Moss, (1893) 16 All 32 Cal 736,

88; Kallu v. Silal, (1918) 40 All.271. ~ 5 Manjaya v. Sesha Shetti, (1388)
2 Moher Shewhh v, Queen-Lmpress, 1 Mad. 477,

(1893) 23 Cal. 302. 6 Bai Skanta v, Umrao Anmar,
3 Emperorv, Danarss, (1023) 46 All  (1925) 28 Bom L. R, 1.

254 ; Lmperor v. Chatur Stngh, (1920} 7 Tbid,
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only as affecting his credit, and objected to, not by the deponent
himself but by his pleader, 15 not admissible against him on his
subsequent trial for giving false evidence, he being 1n fact ‘compelled
to answer,”! .

Prevlous depositlon.—A previous deposition is admissible against
the witness on his subsequent tral unless he has brought himsel{
under this proviso.z

English law.—Under the English law a witness has the privi-
lege of refusing to answer a question upon the ground that the
answer may criminate him. This section substitutes the qualified
protection that the answer shall not be used against him.

CASES.

A revenue official was charged with the offence of attempting
ito receive a bribe from certain raiyats who gave evidence for the
‘prosecution, and he was convicted, He subsequently charged the
raiyats with having conspired to bribe lum, and in their trial their
-depositions in the previous case were tendered in evidence for the
prosecution. It was held that the depositions were admissible fn
-evidence.®

Where a Magistrate, believing that the complainant had given
false evidence in the course of a trial, by denying the fact of a previous
.conviction, had his thumb-impression taken out of Court, for the
purpose of identification in 2 future prosecution, and there was
nothing to show that the latter hadobjected to the taking ofit, 1t was
held that the thu!}lb—impressio‘n was admi5§ible in a subsequent trjal

P
the course of a trial.4

133.  An accomplice shall be a competent witness
against an accused person; and a con-
Accomplice.  ViCtion is not illegal merely because it
proceeds upon the uncorroborated testi-

mony of an accomplice,

COMMENT.

This section should be read along with jllustration (8) to s. 114
The Court may consider, though it is not bound to consider, an

t Dmperor v. Pramatha Nath 3 Queen-Lmpress +. Samappa.
Bese, (1910) 37 Cal. 878, (1891) 15 Mad. 63.
2 Akkoy “Kumar ' Aookerjer s. 4 Tumoo Mia v. Lmperor, (1911)
Lmperer, (lyw) 45 Cal. 720, 39 Cal. 348.
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accomphice unworthy of credit unless he is corroborated in material
particulars.  This section 15 the only absolute rule of law as regards
the evidence of accomplices. But illustration () to s, 114 is 2 rule
of guidance to which the Court also should have regard It is,
however, not a hard-and-fast presumption, ncapable of rebuttal,
a presumphayuns et de]me ! The evxdence of‘ an accomg)lu:e Tequires
.i- sV -emebione ecause,

. .t . it perjury on
occasion ;

{c) e hopes for pardon or has secured it, and so favours the
prosecution.?

Bombay view,~The Bombay High Court has held that the
presumption allowed by s 114, illustration {b), namely, that an ac-
<complice 1s unworthy of credit unless be 1s corroborated in material
particulars, has become a rule of practice of almost umversal applica-
tion3 Under ordwnary circumstances 1t 15 unsafe to convict on such
evidence without the corroboratlon oi mdependem evldence Thc
corroboration to the of a when
should be such corroboration i in matenal pamculars as would 1nduce
2 prudent man on the 1on of all the to
believe that the evidence is true not only as the narrative of an
offence committed but also so far as 1t afiects each person thereby
implicated 4  If there is no evidence 1n the case outside the confes-
sion of the accused, no conviction based only upon the confessions of
the co-accused 15 good 1n la\ws The law does not require that
every detail of the approver’s story must be fortified by a similar
story told by an independent witness ; the effect of any such principle
would be to rule out the accompllce s evidence as altogether in-
admisstble, It 1s only necessary that the accomplice’s evidence
should, in the circumstances of each pamcular case, receive that
corroboration which 1t seems to requre.® In dealing with the
evidence of an accomplice the Judge is not bound to rely on such
statements only as are corroborated by other reliable evidence,
Once a foundation 1s established for a belief that such a watness 15

speaking the truth because he is

t Lmperor Shesmvas,
R

(1905)
7 Bom 96

2_Barkat Al v, The Crown, (1916}
P R No 2of 1917 (Ct ).

3 Queen-Cmpress v.  Maganlal,
(1880) 14 Bom. 115, t19; Queen-Lm.
prese v. Chagan Dayaram, (18g0) 14
DBom. 331.

< L‘mpzror v. Shnmvas. (x90s) 7
Bom. L. R. eg. v, Budhi
Nanhu, (1876) ? Bom. 475: Imperor
v, Gownd Balvant Laghate, (1916)
18 Bom. L R. 266, and Emperoy v.

v
90!

corroborated by true evidence on

Sabitkhan, (10¥9) 21 Bom, L. R. 448,
take a restricted view of the necessity
of independent corroboration of the
testimony of an accomplice where
the accomplice evidence i3 believed
by the Court.

5 Emperor v. Gangapa, (1913) 15
Bom L. R. g75: cntictsed 1n  Eme
peror v, Sabiikhan, (1910) 21 Dom.
L R 448,

8 Queen-Lmpress v,  Nimgappa,
(1900) 2 Bom. L. R. 610
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material points, the Judge is at liberty to come to a conclusion as
to the truth or falsehood of other sta ts not corroborated.!
There may, however, be circumstances, such as where previous
concert by the informers 1s highly improbable, in which the agree-
ment in their stores, together with corroboration which 1s afforded
by the circumstance that those stortes cannot have been arranged
between them beforehand, must be taken into account.? Persons
coming techmeally within the category of accomplices cannot be
treated as on precisely the same footing.?®

It is the mvanable practice of the Courts to require the
corroboration by an independent witness of so much of the
evidence of an accomplice as goes to identify the accused person
as the offender. Such corroboration ought to be that which is
derived from peachable or independent evidence.S

There is no rule of law or practice that the self-incriminating
portion of the evidence of an accomplice is unworthy of belief unless
corroborated. The credibility of a witness who says that he and
another jomned in commtting an offence stands per se as far as his
self-accusation is concerned on the same footing as that of a witness
who says that he alone commtted an offence though in the latter
instance there would be a narrower basis for cross-examination to
test his own self-accusation.é

Calcutta vl'ew.—The Calcutta High Court has adopted qxc

e AR R =t . n,

1in material particulars. There must be corroboration not only as to
the crime, but also as to the identity of each one of the accused.
This is no technical rule, but one founded on long judicial experience.
A retracted confession cannot ordinarily take the place of legal
proof.? It should carry practically no weight as against a person
other than the maker ; it is not made on oath, 1t is not tested by
cross-examnation, and its truth is denied by the maker himself, who
has thus lied on one or other of the occasions. The very fullest
corroboration would be necessary in such a case, far more than
WDl}!lld be demanded for the sworn testimony of an accomplice on
oath.®

When a person is only an accomplice by implication or in a
sccondary sense, his evidence does not require the same amount of
corroboration as that of the person who is an actual participater

\ Imperor v, Bhimrao, (1024) 5 Imperor v, Daji  Krishna,

27 Bom. L. R. 120, (1034) 6 Bom. L. R. 481,
Emperor v, Kuberappa, {1912) 8 Lmperer v. IHanmant, (1904)

15 Bem' I, R. 283, 6 Bom. L. K, 443.

S King Emperor v Malhar, (1991) 7 Lmperor v. Lalit Mohan Chucker-
3 Bom. L. R. 6o4. butty, (1011) 38 Cal. 559,

4 Imperor v, Kostalkhan, (1001) 8" Yasin \. FKing-Lmperor, (1901}
4 Bom, L.R.411; Queen-Topress 28 Cal. 650,
v. Krisknabhat, (1885) 10 Ilom, 314.
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with the principal offender. In dealing with the question what
amount of corroboration 1s required 1n the case of testimony given
by an accomplice, the Courts must exercise careful discrimimation
and look at the surrounding circumstances, 1n order to arnve at a
<onclusion whether the facts deposed to by the person alleged to be
an accomplice are borne out by these circumstances or whether the
¢ v ey P B B

t

to by that accomplice.! Where the complainant did not wiliingly
offer to bribe, but the accused, a police officer, demanded 1t before
taking up the charge lodged Ly the complainant and made use of his
official posttion to enforce his demand, 1t was held that the circum-
stances were such as would justify a conviction on the testimony of
accomplices with a much shghter degree of corroboration than would
be the case if the accomplices were entsrely voluntary accomplices 2
\Where witnesses appeared to have taken an active part in carrying

away a person after he had * was In a
helpless condition, and ther he was
subsequently found dead, 1t was no

better than that of the accomplices ; at any rate, 1t would be most
unsafe for the Court to rely upon their evidence, unless corroborated
in material respects, in convicting the accused.?
Madras view.—The opinion in Madras 1s not unanimous on the
point. Two ™ 7 L Tt t T
v. Nilkaniat
Muthukumar . .
the evidence of an accomplice need not be corroborated 1 material
particulars before 1t can be acted upon, and that 1t 15 open to the
Court to convict upon the uncorroborated testimony of an accom-
plice E‘f the Court 1s satisfied that the evidence s true.” The majority
Yevla it ae w . . e oeris

Allahabad view.—The Allahabad High Court has held that
although, as a general rule, it would be most unsafe to convict an
accused person on the uncorroborated evidence of an accomplice,
such evidence must, like that of any other witness, be considered
and weighed by the Judge, who, in doing so, should not overlook the
position in which the accomplice at the time of giving his evidence

1 Kamala Prasad v_Sital Prasad, 4 {1011) 35 Mad. 247; Govinda
{1001) 28 Cal. 339; DBanu Singh v. v. King-Emperor, (1920) 17 N. L. R.
Emperor, (1905) 33 Cal. 1353. 113

2 Deo Nandan Pershad v. Im- 5 (1912} 35 Mad. 307,
peror, (1906) 33 Cal 649, 8 Almuddin  v. Queen-Empresss

3 Alvmuddin v, Queen-Lmpress, {18gs) 23 Cal. 361.

{189s) 23 Cal. 361,
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may sm'x‘ldian'd the motives which he may have for stating w}l‘at is-

some corroboration independent of the actothplice, or of a co-
confessing prisoner, to show that the party accused was actually
fngaged directly in the commission of the crime charged against
him 2
Burma view.—The Rangoon High Court has Jaid down that
there is no positive legal bar to taking an approver’s evidence as a
basis for a conviction, but unless some reliable corroboration on 2
material point were super-added to it, it would, in almost all cases,
be unsafe to accept it as conclusive $ .
The following rulings indicate the views of the former Chief
Court of Lower Burma and Judicial Comthissioner’s Court of Upper
Burma prior to the establishment of the Rangoon High Court.
While the terms of this section suggest that 2 conviction based
upon evidence of the kind referred to is to be regarded as excep-
tiomral, and the Court may presume that an accomplice is unworthy
of credit Tmless he is corroborated in material particulars, the Court
must caréfolly test the truth of the uncorroborated evidence of an
accomplice and must search for the motives which have prompted
the accomplice to say what he has said and for the circumstances
which led up to his disclosures, The evidence must be subjected to
the most rigid tests in the endeavour to ascertain the true facts.
If after doing this the Court is satisfied that the accomplice‘hlas
. ,the
lence
of an accomplice should be clearly and fully set out. It is not
sufficient to set out formally that the witness is an accomplice, but
that he is believed. although uncorroborated.®
The Judicial Commissioner’s Court of Upper Burma had held
that, nl!.hough u?der orqinary gircumstanccs z_:qrmbor:_ninn‘o(. an
. . D

V\ Queen-Limpress v, Gobardhan, Lmpress, (1878) S. J. L. T. 543
(1887) 9 All. 528 Nea Shwe Lox v. {ueen-Empresss
2 Gueen-Empress v. Ram Savan, (1885)S. ]. L. B. 322.
{1885) 8 AlL 306. S Nga” Po Thet v, The Queens
3 Maung Lay v. King-Emperor, Empress, (1000) 1 L. B. R. 29.
(1623} t Rang. 6og. @ Queen-Lmpress v, Nga  Tun
DRI RS 7 ue T ytuee PBaw, (1898) t U. . R. (18qe7-1001)
.o 173 King-Imperor v, Nga Po The,

. . (1913) 1 U. B. R. 170
. .
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accompdi v ' e .
atelyt - - .- et Ve
testimon_ + . . . - L i
might be taken into consideration as lending support to other evi-
dence in thecase. But if there was no other evidence, it wasnota
proper basis far a conviction, It was not strengthened by the fact
that it was supported by other confessions, whether those had been
made in such circumstances as to preclude the theory that there
had been conmvance between the persons making the confessions or
not.2

. Th’e funjnb.vle\.v'.—"l'h.e former Q{l}ef Court of the lfgn];abl fl'a.d

what extent an accomplice must be corroborated 3
Accomplice.—See s, 114, 11l. (B), a5 to the meamn’gof.the word

oL . .
the actual perpetration of the offence, is not an accomplice but a
spy, detective or decoy, whose evidence does not require corrobora-
tion, though the weight to be attached to it depends on the character
of each individual witness in each case. Buta person who 1s asso-
ciated with an offence with a criminal design, and extends no aid
to the prosecution tillafter1ts commission is an accomplice requiring
corroboration 4

134. No particular number of witnesses shall
Number of in amy case be requred for the proof
witnesses of any fact.

COMMENT.

Under the Act no particular number of witnesses 1s required
anycase Tindas tha Fnalich lnur hacaene se spebadfn seons foes oot
;msses

or per te !
!hatp ir H .
Indian law do not apply, the rule of English law which is founded on
substantial justice may well serve as a safe guide to those who have
to adminuster the criminal law in this country.®

1 Nega Po Yin v, King-Emperor, (1910) 38 Cal. o6 ; Queen-Empress v.
(lquG}q U‘SB. Rhslqu.;-xgoﬁll‘!EviI): 3. Enslin,E(1897) P. J. L. B.
a San Nyewn v. Rwg-Lm- n-Empress v. Nga Ses, {1
P';"'h "9‘7R) 3‘}7';:“. R'CS' Riug Quee {m Nga See, { ?99)
almokand v, Crowm, {1013) 5 Per Jenkiny, C. J..in Emperer
P. R.No. 17 0f 1015 (hch). X_ v. Bal Gangadhal T-Lﬁ. (xgof)rﬁ
4 Emperor v. Chaturbhuj Sahu, Bom.L.R, 324, 339

¥



CHAPTER X,
OF THE EXAMINATION OF WITNESSES.

135, The order in which witnesses are produced
qorder of pro.and examined shall be regulated by the
uction and . A .
exammaton of law and practice for the time being
aitnesses relating to civil and criminal procedure
respectively, and, in _the absence of any such law, by

the discretion of the Court.!

COMMENT.

This section deals with the order in which witnesses are to be
cxamined ; and not with the guantity or gualsty of the proof.
Incivil pracecedingsthec ~ ° 7 7 o

of the Civil Procedure Code

of the Criminal Procedure C .
determined by the discretion of the Court, In practice, however, it
15 left largely to the option of the party calling witnesses to examine
them in any order he chooses

Lo vt e ng gepe.
VNI T T
.. Lo . . Ifthe
defendant admits the facts alleged by the plaintiff and relies on a
defence, 1t is for hum to establish that defence. The plaintiff may
then prove his case in rebuttal if any (0. XVIII, 1, 3). Where a
party '+t L < SRR ak S
mg, tt T . P
him tc - " . )
which goes to cut down the defence, without being confirmation of
the original case.?

In civil appeals, the appellant is heard first in support of his
appeal, If the Court docs not dismiss the appeal at once, the re-
spondent is heard against the appeal; andin such case the appellant
is entitled to reply (0. XLI, r. 10).

Criminal proceedings.—In criminal proceedings, the com-
plainant or the prosecutor as the case may be, has the right to begin :
and, if necessary, 't‘ht: accused is asked to ad(‘ll{c.c his evidence in

d ns cases
¢ + (ss. 252,
E inqmie
i (s, 208).
A} wrt, the

1 Rigsby v. Dickinson, (1876) 4 Ch. 2 Rex v. Hilduch, {1837) 5 C. &
D. 24, P. 209,
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procedure is laid down by ss. 271, 286, 289, 290, 291 and 2g2. In
hearing appeals, the appellant begins and if necessary the other side
is heard next (s. 423).

Commission.—In both civil and criminal proceedings witnesses
may be examined on commission, where evidently the same rules
will apply respectively {sec Civil Procedure Code, O. XXVI, rr. 1.8 ;
Criminal Procedure Code, ss. 503-507). Evidence taken on com-
mission 1s later put on the record of the case !

1. ¢Discretion of the Court.’—The Court is very slow to
interferc with the discretion of counsel as to the order in which
witnesses should be examined.? While counsel has discretion, the
Court has also the power to direct the order in which witnesses cited
by the party shal} be examined.?

136. When either party proposes to give evidence
adidse ta de of any fact, the Judge may ask the party
shility of ev. Pproposing to give the evidence in what
dence manner the alleged fact, if proved, would
be relevant ; and the Judge shall admit the evidence
if he thinks that the fact, if proved, would be relevant
and not otherwise.

. If the fact proposed to be proved is one of which
evidence is admissible cnly upon proof of some other
fact, such last-mentirned fact must be proved before
evidence is given of the fact first mentioned, unless the
party undertakes to give proof of such fact, and the
Court is satisficd with such undertaking.

If the relevancy of cne alleged fact depends upon
another alleged fact being first proved, the Judge
may, in his discretion, either permit evidence of the
first fact to be given before the second fact is proved,
or require evidence to be given of the second fact before
evidence is given of the first fact.

Ilustrations

(8) Tt1s proposed to prove a statement about a relevant fact by a persont
alleged ta be dead, which statement 1s relevant under section 32

The fact that the person 15 dead must be proved by the person proposing
to prove the statement, before evidence 1s given of the statement

(6) It s proposed to prove, by a copy, the contents of a document said
1o be lost

1 Kusum Kumars Roy v Satya 2 Der Stanley, J, in Kedar Nath

Kawgan Das, {1001} 30 Col qag: Ghosev Bhupendra Nath Bose, (1900}
Man Gobimda Chowdhurt v. Shas- §C W N.xv
Aindra  Chandra  Chowdhun, (1907) 3 In the goods of Gopessur Dutt,
35 Cal. 28; Dhann Ram Aahto v. (1911) 16 C, W, N, 265,
Rfurts Mahto, (1909} 36 Cal 566,

Ve



CHAPTER X,
OF THE EXAMINATION OF WITNESSES,

135. The order in which witnesses are produced
g Ouder o pro. - and examined shall be regulated by the

1o and ; A :
cwmmation of law and practice for the time being
witnesses relating to civil and criminal procedure
respectively, and, in the absence of any such law, by
the discretion of the Court.!

COMMENT.

This section deals with the order in which witnesses are to be
examined , and not with the guantity or guality of the proof.

In civil proceedings the order is to be regulated by the provisions
of the Civil Procedure Code ; and in criminal proceedings, by those
of the Criminal Procedure Code. Faling these, the order is to be
determined by the discretion of the Court. In practice, however, it
1s left largely to the option of the party calling witnesses to examine
them 1n any order he chooses.

Civil proceedings.—In civil suits, 1t is the plaintiff who gene-
rally has the right to begin (Civil Procedure Code, O. XVIII, r. 1).
The other party has then to state lus case (0. XXVIII, r. 2), If the
defendant admits the facts alleged by the plaintiff and relies on a
defence, 1t is for him to establish that defence. The plaintiff may
then prove his case in rebuttal if any (O, XVIII, r, 3). Where a
party + . * i W Stheteon s VT
g, th et
lum tc - . ' Tt
which goes to cut down the defence, without being confirmation of
the original case.?

In civil appeals, the appellant is heard first in support of his
appeal. If the Court does not dismiss the appeal at once, the re-
spondent is heard against the appeal; andin such case the appellant
is entitled to reply (0. XLI, r. 16).

Crlfnlnn} proceedings.—In criminal proceedings, thc' com-

.. on h W ! L proeeeRlien N

T'NI. ‘1.5'/,.. O (€) SUIMILATY (5. ‘..'u_'l. A Magstrate may aico lllq‘llll‘
into cases triable by the Court of Session or High Court (s. 208}.
Whete a trial is had before a Court of Session, or High Court, the

t Digsby v, Dickinson, (1876) 4 Ch. 2 Rex v, Hilduch, (1832) 5 C. &
D. a4, P, 200,
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procedure is laid down by ss. 271, 286, 289, 290, 292 and 292, In
hearing appeals, the appellant begins and if necessary the other side
is heard next (s. 423).

Commission.—In both civil and criminal proceedings witnesses
may be examined on commission, where evidently the same rules
will apply respectively {see Civil Procedure Code, O, XXVI, rr. 1-8;
Criminal Procedure Code, ss. 503-507). Evidence taken on com-
mission is later put on the record of the case.!

1. ¢Disctetion of the Court,’—The Court is very slow to
interferc with the discretion of counsel as to the order in which
witnesses should be examined.2 While counsel has discretion, the
Court hasalso the power to direct the order in which witnesses cited
by the party shall be examined.¥

136. When cither party proposes to give evidence
duise 1o Je- of any fact, the Judge may ask the party
sbilty of e, Proposing to give the evidence in what
dence manner the alleged fact, if proved, would
be relevant ; and the Judge shall admit the evidence
if he thinks that the fact, if proved, would be relevant
and not otherwise. X

If the fact proposed to be proved is one of which
cvidence is admissible cnly upon proof of some cther
fact, such last-mentirned fact must be proved before
evidence is given of the fact first mentioned, unless the
party undertakes to give proof of such fact, and the
Court is satisfied with such undertaking.

If the relevancy of cne alleged fact depends upon
another alleged fact being first proved, the Judge
may, in his discretion, either permit cvidence of the
first fact to be given before the second fact is proved,
or require evidence to be given of the second fact before
evidence is given of the first fact.

Iilustrations
(a) Tts proposed to prove a statement about a relevant fact by a person
alleged to be dead, which statement. & relevant under section 32

The fact that the person 1s dead must be proved by the person proposing

to prove the statement, before evidente s given of the statement,

() It1s proposed to prove, by a copy, the contents of a document sajd

0 be loat

! Kusum Kumars Roy v, Saiya 2 Per Stanley, ], in Kedor Nath
Jtangan Das, (1003} 30 Cal 009F Ghose v. Bhupendra Nal .
zlan Gobinda Ghoudhurs v Shas- 5C, W x\f. e Noth Bose, tgeo)
indra  Chondra  Chowdhun, (1007) 3 In the goods of G
35 Cal, 28, Dhowu Ram Aahto V. (1911)16C. ks N.‘;lﬁj. pessur Dut,
Bfurts Mahto, (1909) 36 Cal. 566,

¥
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The fact that the original is Jost must be proved by the person proposing
to produce the copy, before the copy is produced.

(¢) Aas accused of recerving stolen property knowing it to have been stolen.

It is proposed to prove that he denied the possession of the property.

The relevancy of the denial depends on the identity of the property, The
Court may, 1x its discretion, either require the property to be identified before
thedenial of the possesuon is proved, or permit the denial of possession to be
Proved before the property is identified.

{d) Ttis proposed to prove a fact (A) which is sa:d to have been the cause
or effect of a fact 1n 1ssue  There are several intermediate facts (B, C and D)
which must be shown to exist before the fact (A} can be regarded as the cause or
effect of the fact in 1ssue, The Court may either permit A to be proved before
B, C and D 13 proved, or may require proof of B, C and D before permitting
proof of A.

COMMENT.

This section embodies three cardinal rules as to the admissibility
of evidence.

In order to focus the attention of the litigants to the points in
dispute between them, issues are raised on the pleadings. The par-
ties are called upon to lead evidence on them. Such evidence must
primarily relate to facts in issue ; but it may also refer to relevant
facts {s. 5). In the latter case, the first paragraph of this section
enables the presiding Judge to ask the party to show the relevancy
of the fact which is sought to be praved.

In dealing with the relevancy of facts as above, two sets-of

- pecial circumstances may arise : first, where the evidence of one fact
1s admissible only upon proof of some other fact, such last-mentioned
{fact must be proved first, unless the Court accepts the undertaking
by the party that it will be proved later on (cl. 2) ; and, secondly,
where the relevancy of one fact depends upon the proof of another
fact, the Judge may in his discretion permit cither of them to be
proved first {cl. 3).

Clause 2.—This clause should be read with s. 304 (g.v.), Its
purpose is to facilitate a party in laying his case before the Court.
Where a witness in the box deposes to a story, some portions of
which would become admissible only on proof of certain other facts,
it is convenient as well as economical in time to permit him to com-
B e =T "7 7 'ves an assuranc®

an, Illustrations

. - Lot r terms, When
tlLu: relevancy of one fact depends upon the proof of another fact,
g won Y SR Leepencs AR X g

a3 lh'cy arise and should not be rescrved till judgment in the cate
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is given! Where a Judge is in doubt as to the admissimlity of
a particular piece of evidence he should declare in favour of admis-
sibility rather than of non-admissibility 2
137. The examination of a witness by the party
Examination-  Who calls him shall be called his examina-

fn-chuet tion-in-chief,
The cxamination of a witness by the
porosexam- adverse party shall be called his cross-

examination.
The examination of a witness, subsequent
_ to the cross-examination by the party
BT o called him, shall be cz}:lled his re-
examination.

138. Witnesses shall be first examined-in-chief,

Order of exa.  Then (1f the adverse party so desires)
minations cross-examined, then (if the party calling
him so desires) re-examined.

The examination and cross-examination must relate
to relevant facts, but the cross-examination need not
be confined to the facts to which the witness testified on
his examination-in-chief,

The re-examination shall be directed to the explana-

Direction of 10N of matters referred to in cross-examina-
reexamination 110N ; and, if new matter is, by permission
of the Court, introduced in re-examination,
the adverse party may further cross-examine upon that
matter
COMMENT.,

The examination of witnesses is viva voce (0. XVIII, r. 4).
It is always in the form of questions and answers. The deposi-
tion is usually taken down in the form of a narrative formed out
of the answers (0. XVIII, r. 5). Where a question is objected
yet allowed by the Court to be put, the question and its
et T = 7 " (0.XVHI r 10), At the end of

to the witness and signed by the

ce

-
. The viva voce examination consists generally of three stages :
First of all, the witness is examined by the party who calls him ;

1 Jadu Ras v. Bhubotaran Nundy, 2 Per Straight, J., in Ths Collector
(2889) 17 Cal. 173 ; Ramjtbun Serowgy of Gorahhpur v, Palakdhare Simgh,
::. Oggz'n: Nath Chattersee, (1897) 25 (1889) 12 All 1, 26, ¥. B,

al, 4ot
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it is called the examimation-in-chief (s. 137). He is next examined
by the adverse party; it 15 called the cross-examination (s. 137}
Finally he is examined again by the party who called him ; it 15
called the re-cxamination (s. x37).

Examination-in-chief.—This will ordmarily be in the form
CR : o *' 7 questions put to the witness

" te to relevant facts [s. 136

* (5. 142).

. dmissible, witnesses must,
1 general, merely speak to facts within their own knowledge ;
and they will not be permitted . . . to express their own belief or
opinion, But though a witness, in general, must depose to such
facts only as are within his own knowledge, the law does not require
him to speak with such expression of certainty as to exclude all
doubt. For, whatever may be the nature of the subject, if the
witness has any personal recollection of the fact under investi-
gation, he may state what he remembers concerning it, and leave
the jury to judge of the weight of his testimony. But if the impres-
sion on his mind be so slight as to justify the belief that it may have

SEDRSRIPOR PN S AL

may often be unattainable. In such cases, a witness 1s allowed to
testify as to his belief or opinion, or eventodraw inferences respecting
the fact in question from other facts, provided these last facts are
within his personal knowledge.?

LA T SR PO

** On the other hand, . .. . the opinions of skilled witnesses
cannot, be recerved, when the inquiry relates to a subject, which
does not require any peculiar habits or course of study in order to

uxlify 2 man to understand it. Thus, evidence is inadmissible to
prove that one name, or one trade-mark, so nearly resembles another
as to be calculated to deceive, or that the make up of one tin of
coffee is so like another as to be calculated to deceive purchasers.
So, also, witnesses are not permitted to state their views on matters
of moral or legal obligation, or in the manner in which other yersons
would probably have been influenced, had the partics acted in one
way rather than another....To put 1t bricfly, a witness may not,
on other than scientific subjects, be asked to state his opinion upon
a question of fact which is the very issue for the jury,as, forinstance.
whether a driver is careful; a road dangerous; or an assaulf or
homicide justifiable. Nor may he be ashed whether a clause in a

1 Taylor, 104k Ldn., a3, 1414-15, 2 Jid, 8, 1410, p. 567,
PP o7 3 Ibid)s. 1417, p. 008,
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contract restricting trade is reasonable or unreasonable, for ths is
& question for the judge, "

‘“The opinions of sctentific witnesses are admissible in evidence,
not only where they rest an the personal observation of the witness
himself, and on facts within Ins own knowledge, but even where
they are merely founded on the case as proved by other wiinesses at
thetrial. But herea witness cannot in strictness be asked hus opinion
respecting the very point which the jury are to determine. "™

It is the duty of counsel to bning out clearly and in proper
<hronological order every relevant fact 1 support of lus client's
case to which the witness can depose. Tins task js more difficult
than may at first sight appear. “The timid witness must be en-
couraged’, the talkative witness repressed ; the witness who 1s too
strong a partisan must be kept 1n cheek. And yet counsel must
not suggest to the witness what he 1s to say  An honest witness,
Towever, should be left to tell hus tale in his own way with as hittle
interruption {rom counsc] as possible 3

The statements made in examunation-in-chief, however, lose
much of their credibility and weight, unless they are put into the
crucible of cross-exammation and emerge unscathed from the
test,

Cross-examination.— The exercise of this nght 1s justly
regarded as one of the most efficactous tests, which the law has
devised for the discovery of truth. By means of 1t, the situation
or the witness with respect to the parties and to the subject of
Ihtigation, his interest, lus motives, his mnclination and prejudices,
s character, lus means of obtaintng a correct and certain know-
ledge of the facts to which he bears testimony, the manner in which
he has used those means, huis powers of discernment, memory, and
description, are all fully mnvestigated and ascertained,andsubmitted
to the consideration "of the jury, who have an opportumty of
observing his demeanour, and of determining the just value of hrs
testimony. It is not easy for a witness, subjected to this test, to
impose on a court or jJury , for, however artful the fabrication of
falsehood may be, 1t cannot cmb all the ci tances, to
which a cross-examination may be extended.’™

The objects of cross-examination are to impeach the accuracy,
credibility, ‘and general value of the evidence given in chief; to
<ift the facts already stated by the witness, to detect and expose
discrepancies, or to elicit suppressed facts which will support the
case of the cross-examining party.s

. When the examinati hief has d in clear, conclu-
sive, or unimpeachable evidence, it may be prudent for the adverse
party not to cross-examine ; for, in such a case, he may by so doing,

% Taylor, 11th Edn,, s, 1419, p. 4 g‘ay}ar, 1rth Edn,, s, 1428,
o

. 078,
2 Ibid, s, 1421, D, 972, 5 Powell, 532.
3 Toweli, 526, . 53
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instead of weakening the evidence, merely strengthen and confirm
it.  So, too, he will generally not cross-examine a witness, whose
evidence he admits, or which cannot possibly injure his case, Reck-
less cross-examination, moreover, often lets in evidence which before
was not admissible.!

The trend of the cross-examination is in most cases determined
by the lhine of narrative unfolded in the examination-in-chief. It
is usual to take each important item so deposed to and to cross-
examme the witness upon it. Its purpose is twofold. “First of
ait, the cross-exammer tries to discover if the story told by the
witness-in-chief is tainted by exaggerations or falsehoods. Secondly,
the adverse party can in some cases construct his line of defence
from out of the mouth of the witness.

The essence of cross-examination is, that it is the interrogation
by the advocate of one party of a witness called by his adversary
with the object either to obtain from such witness admissions favour-
able to his cause, or to discredit him. Cross-examination is the
lmus(; ;zfiectivc of all means for extracting truth and exposing false-
ood.

In England and in Ireland the ‘' cross-exammation is not
limited to the matters upon which the witness has already been
examned in chief, but extends to the whole case ; and therefore,
if a plamntiff calls a witness to prove the simplest fact connect-
ed with his case, the defendant is at Iberty to cross-examine him
on every issue, and by putting leading questions to establish, if
he can, his entire defence. So far has this doctrine been carried
that, even where it was requisite that the sub ial, though not
the nominal, party in the cause should be called by his adversary
for the sake of formal proof only, is thereby made a witness for all
purposes, and may be cross-examined as to the whole case.?

A cross-cxamination of a witness which errs in the direction
of excess may be far more fair to him than to leave him without
cross-examination, and afterwards to suggest that he is not a witness
of truth4

A skilful cross-examination is the highest attainment of an
advocate’s art. It is difficult to frame any rules governing it : as
its technique can be acquired only by natural instincts or by long
practice. ™ * e Pt e e

Like .
relevant f '
to facts deposed to in the preceding examination (s. 138). Further,
it differs from both of them, i h as leading questi can
be asked (ss. 142, 143).

1 Powell, 531, 3 Taylor, 11th Ldn, 5. 1430
2 J'er Norman and Scton Karr, p.gSg.

JJ.. in Merr Sujad Ali Khaw Nawa$ ¢ Per Lord Herschell, L. C.. ip

Zoolfukar Dowla Dakadocr v. Lalta Droxme v, Dunm, (1891) ¢ R

A;;.m:uu Dors, {1866) 6 W, K, Gy—IH.L.

(LIS LIS
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No cross-examination can be allowed of a witness who is * sum-
moned to produce a document ** (s. 130), but it 1s competent of a
witness to tharacter (s. 140) Similarly, 2 witness may be cross-
examined as to previous statements made by him in wnting or
reduced into writing, and relevant to matters in question, without
such writing being shown to lum or being proved (s. 145).

The range of crossexamination 1s unliruted, the only cir-
c(umscribing limits being that 1t must ‘relate to relevant facts’

s. 138),

By ss 146 to 150 the Legislature has tried to give very wide
powers to the cross-examner to help him in finding out the truth
in oral depositions laid out before the Court. But the Legslature
protects :Eﬁ witness (a) from consequences which he might incur
from speaking the truth ; and (3) from ncedless questions, for the
cross-examuner has to sce that the mmputations he makes against
the witness are well-founded.

In the course of cross-examunation, a witness may be asked
questions :—

() "to test Ius veracity ;

(2) to discover who he is and what 15 lus position in hfe,

{3) to shake his credit by injuring his character, although
his answer mught crimnate him or expose him to penalty
or forfeiture (s. 146).

The cross-examuner is treading on safe ground so far as (1)
and (2) are concerned  As regards (3), complex set of considera-
tions present themselves, If the questions refer to a relevant matier
the provisions of s 13z are applicable (s. 147). If, however, the
questions refer to an trrelevant matier, they are proper—

(1} if the truth or imputation conveyed by them would sen-
ously affect the opinton of the Court as to the credibility
of the witness.

They are improper—

(1) 1if the imputation conveyed by them relates to matters
so remote 11 time or of such a character that they would
not affect the credibility of the witness ;

{2) if there is a great disproportion between the importance
of the imputation made agamnst the witness’s character
and the importance of hus evidence (s. 148).

Before such questions are asked, the person putting them
must have reasonable ground for thinking that the imputation
was well-founded (s. 149) If any lawyer asked such question
without reasonable grounds, the Court ‘may report the case to
the High Court or other authority to which he is subject {s. x48).

All questions or inquiries which are indecent or scandalous,
unless they relate to facts 1n issue, are to be avoided (s. 151) ; so also
all questions which are calculated to insult or annoy or couched in
needlessly offensive form (s 152).



314 THE LAW OF EVIDENCL. [cuar, x.

Cross-examunation 15 1n almost all cases undertaken by the
adverse party ; but the Court may permit a party to cross-examine
his own witness if he proves to be a hostile witness (s. 154).

In_crimmal cases (warrant cases) trjed by Magistrates, the
accused person can, after the charge has been framed and he has
given his plea, re-call and cross-examine any witness for the pro-
secution (Criminal Procedure Code, s. 256).

An accused person may cross-examine a witness called by
2 co-accused for Ius defence when the case of the second accused
is adverse to that of the first.t

If there really be a mistake, whether on the part of counscl

or officer, and that mistake be discovered before the examination-
in-chief has begun, the adverse party ought not to have the righ‘t‘
to take advantage of this mistake by cross-examining the witness ®

‘Where the prosecution declines to call in the Court of Session

@ witness for the Crown who has been examined in the Magistrate’s
Court, and such witness s thercupon placed in the witness-box
by counsel for the defence, counsel for the defence is not 'enml‘cd
to commence his examination of the witness by questloning him
as to what he had deposed in the Magistrate's Court. Questions
as to his previous deposition are, under the circumstances, only
admssible by way of cross-examunation, with the permission of the
Court, 1f the watness proves lumself a hostile witness.?

Re-examination.—The counsel has a nght, upon re-examina-
tion, to ask all questions, which may be proper to draw forth an
explanation of the sense and meaning of the expressions used by the
witness on cross-examination, if they be in themselves doubtful,
and, also, of the motive, by which the witness was induced to use
those expressions ; but he has no right to go further, and to introduce
matter new 1n itself, not swted to the purpose of explaining cither
the expressions or the motives of the witness.* .

The object of re-examination js to afford the party ealling
a witness an opportumty of filing in the lacuna or explaining the
inconsistencies which the cross-examination has discovered in the
examination-in-chief of the witness, It is accordmngly limited to
the explanation of matters referred to in cross-examination (s. 138).
It partakes of the naturc of exami in-chief § h as no
leading questions can be asked (5. 142). If the cross-examination
is incfiective, no re-examination 1s, as a rule, made.

When the cross-cxamination of the witness is concluded, the
party who called him has the right to re-examine him on all matters
arising out of the cross-examination for the purpose of reconciling
any discrepancies that may exist between the evidence on the

t Ram Chant Chatlerjee v. Hamf 3 Queen-mpress v, Zawar Musc®

Sheikh, (1803) 21 Cal. 401, {tBay) 20 All, 188,
2 Per Coleridge, ., In Wood v. 4 Ter Lord  Tenterden in erm

Machinson, (1840) 2 V. & 'Rob. Coroline's case, quoted tn Privee >«

273,375 Samo, (1838) 7 AL & L. 6270
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examination-in-chief and that which has been given i ¢ross-cxamina-
tron ; or for the purpose of removing or diminishing any suspicion
that the cross-examnatton may have cast on the evidence-in-chief 3
or to enable the witness to state the whole truth as to matters which
have only been partially dealt with sn cross-examination,!

After a witness has been cross-cxamined, the party who called
him has a 180 10 re-cxamine hum, and to ask all questions which may
be proper to draw forth - <47 -2t cEST mes T erat e oo
sions used by the witnes .
selves doubtfu) , and a ., .
mduced the witncss 10 Uye those expressions ; but lie bias no right to
go further, and to jntroduce matter new in itself, and not swted to
the purpose of eaplamng either the expressions or the motives of
the witness.?  If the counsel chooses to cross-examine the witness
as 1o facts which were not admissibletn ctadente, theother party hasa
nght to re-cxamine hum as to the evidence so given.? ' If a question
has been orutted in the examination-an-cluef, and cannot, in strict-
ness, be ashed on re-examination, as not arising out of the cross-
examination, 1t 1s usual for the counsel to request the Judge
to make inquiry , and such a request 1s generally granfed,”"*

Examination by Court.—It 1s not the province of the Court
to examuine the witnesses, unless the pleaders on either side have
omtted to put some matenal question or questions ; and the Court
<hauld, as 4 general rule, leave the witnesses to the pleaders to be
dealt with as laxd down in's 138.5
CASE,

L ~

dure was rrregular, and opposed to the provisions of this section

139. A person summoned to produce a document
c does not become a witness by the mere
T05s-eXamin- f
ation of person  fact that he produces 1t and cannot be
calledtoproduce  cross-cxamined unless and until he is
a document A .
called as a witness. A
COMMENT, -
A witness summoncd merely to produce a document
Yecome a witness for purposes of cross-examination ; since

1 Powell, 539, 5 Ter Garth, C. J.,, m
2 Taylor, 1fith Ldo., s, 1474, Kazs v, The Lmpress, |
P. 1011, 279, 283.
8 Ibid,s. 1475, D. 1012, 6 Nyr Bux Kasi v, The
4 Ihid, s. 1477, p 1013, (1880) G Cal. 279.
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exammation-n-chief and that s biat boas heee
tion ; or for the purpose of

that the crossexamnation m .
or to enable the witness to state the whole truth as to matters which
have only been partrally dealt with in cross-examination,?

After a witness has been crosscaamined, the party who called
tum has a r1ght to se-cxaminc him, and to ask all questions which may
be proper to draw forth an explanatron of the meaning of the expres-
51015 used by the witness on cross-examination, if they be sn them-
sclves doubtful . and al-o of the motive, or provocation, which
1nduced the witness to usc those expressions ; but he has no right to
go further, and to introduce matter new 1 atself, and not suited to
the purpose of explaiming cither the expressions or the motives of
the witness.? I the counsel chooses to cross-examine the witness
as to facts which were not admssible tn etidence, theother party hasa
right to re-examine lum as to the cvidence so given.? " If a question
has been omutted in the examinationan-chief, and cannot, in strict.
ness, be asked on re-examunation, as not ansing out of the cross-
examnation, 1t 1s usual for the counsel to request the Judge
to make 1inquiry , and such a request 15 gencrally granted.’s

Examination by Court.——It 15 not the province of the Court
10 examune the wifnesses, unless the pleaders on either side have
omitted to put some material question or questions ; and the Court
should, as a general rule, leave the witnesses to the pleaders to be
dealt with as laid down in s 138.%

CASE,

At the tnal before a Sesstons Court, the Judge, on the examina.
-tion-in-chuef of the witnesses for the prosecution being finished, ques.
tioned the witnesscs at considerable length upon the points to which
he must have known that the cross-examnation would certainly
and properly be directed, It was held that such a course of proce.
dure was irregular, and opposed to the provisions of this section 8

139. A person summoned to produce a document
Crossemamm.  (0€S N0t become a witness by the mere
avon of person  fact that he produces 1t and cannot be
calledtoproduce  cross-cxamined unless and until he ig

a docemcnt :
called as a witness.

COMMENT.

A witness summoned merely to produce a d_ucumgm does not
become a witness for purposes of cross-examination ; since he may

I Powell, 5 Per Garth, C. J., 1 Noor p
2 Tayxcor,”?'“‘ Ydn., s. 1474, Kaz ;?,S The Lmpress, (1880) 6 c&
R LIEN 279, 283. 5
P it s, 1475, p. 1012, 3 Nits i Kan v. The Epy

P TR A (1880) 6 Cal. 270.
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Cross-examination is in almost all cases undertaken by ghe
adverse party ; but the Court may permit a party to cross-examine
huis own witness if he proves to be a hostile witness (s. 154).

In criminal cases (warrant cases) tried by Magistrates, the
accused person can, after the charge has been framed and he bas
gwven his plea, re-call and cross-examine any witness for the pro-
secution (Criminal Procedure Code, s. 256).

An accused person may cross-examine a witness called by
a co-accused for his defence when the case of the second accused
1s adverse to that of the first.t

If there really be a mistake, whether on the part of couglsel\
or officer, and that mustake be discovered before the examination-
in-chief has begun, the adverse party ought not to have the right
to take advantage of this mistake by cross-examming the witness.®

Where the prosecution declines to call in the Court of Session
a witness for the Crown who has been examined 1n the Magistrate’s
Court, apd such witness 1s thereupon placed in the witness-box
by counsel for the defence, counsel for the defence is not entitled
to commence his examination of the witness by questloning le
as to what he had deposed in the Magistrate's Court. Questions
as to his previous deposition are, under the circumstances, only
admissible by way of cross-examation, with the permission of the
Court, 1f the witness proves himself a hostile watness.?

Re-examination.—The counsel has a nght, upon re-examina~
tion, to ask all questions, which may be proper to draw forth an
explanation of the sense and meaning of the expressions used by the
witness on cross-examunation, if they be in themselves doubtful,
and, also, of the motive, by which the witness was induced to use
those expressions ; but he has no right to go further, and to introduce
matter new in itself, not suited to the purposc of explaining either
the expressions or the motives of the witness.4 .

The object of re-examination 1s to afiord the party calling
a witness an opportunity of filling in the lacuna or explaining the
inconsistencies which the cross-examination has discovered in the
examination-in-chief of the witness, It is accordingly limited to

the cxplanation of matters referred to in cross-examination (s. 138)-
It partakes of the nature of ination-n-chief i h as no
leading questions can be asked (s. 142). If the cross-cxamination
is ineffective, no re-examination is, as a rule, made,

When the cross-examination of the witness is concluded, the
party who called him has the right to re-examine him on all matters
arising out of the cross-cxamination for the purpose of reconciltng
any discrepancies that may exist between the evidence on the

1 Ram Chand Chatterjee v. Hamf 3 Queen-Lipress v, Zawar Hitsthe
Sheikh, (1803) 21 Cal, 4ot (1897) 20 All. 155.

2 Per Colerdge, J., In Wood v. 4 Per Lord™ Tenterden in Quesn
Afackinson, (1840) = M. & IRob. Carcline’s case, quoted in Privce ‘-
273,275, Samo, (1838} 7 A. & E. 627
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examination-inchiec and that winch has been givenan cms?'(‘x:\rmpn-
tion ; or for the purpec of removing or dimini<hing any SAILS]’IKEIOI!\'
that the cross-examnation may have cast on the evidence-in-chief 3
ar t6 cnable the witnees to state the whale truth as to matters which
have only becn partally dealt wath i crose-examipation.!

AfICr a watness has been croweczamuned, the party who callcd'
ham has a right to re-cxamine Lim, and 1o ask all questions which may
e proper 10 draw forth an explanation of the meaning of the expres-
stons used by the witnees on cross-caamination, of they be i them-
selves doub{hu . and alvo of the motsve, or provocation, which
nduced the witness to uwe those expressions ; but hie has no nght to
o further, and to introduce matter now i atself, and not sll}lcd to
the purpose of explamming cither the expressions or the motives of
the witness.> If the councl chouocs 1o cross-examune the witness
2510 facts which were nof admissiblean enidente, theother party hasa
fight to re-examine him asto the evidanee so given “1fa question
has been omitted in the <xamination-n-chief, and cannot, in strict+
fiess, be asked on re-examination, as not ansing out of the cross-
€xamination, it 15 usual for the counsel to request th‘c' Judge
to make inquiry , and such a requast 1s generally granted.'

Examination by Court.—It 15 not the province of the Court
1o examine the wilnesses, unless the pleadess on cither side have
omitted to put some material question or questions ; and the Court
should, as a general rule, leave the witnesses to the pleaders to be
dealt wth as laid down in s, 138.%

CASE.

[ before a Sesstons Court, the Judge, on the examina-

At the tnal
ton-n-chief -
tioned the w
he must ha

and properly s sr wws BLG AL SULL A LUULSE 01 proce-
dure was irregular, and opposed to the provisions of this section,®

139. A person summoned to produce a document

o does not become a witness by the mere

ross-examn.

ation of person  fact that he produces 1t and cannot be

eledtoproduce  cross-cxamined unless and until he is

called as a witness,

COMMENT,

A witness summoncd merely to produce a document does nat
become a witness for purposes of cross-cxamination ; smee he may

1 Powell, 539, 5 Ter Garth, C, L., in Noor Duxr
2 Taylor, zith Vdn., s I Hari v, The I ) (18
P A740 1179’ . he Lmpress, (1880} 6 Cal,

3 Ihd,s 1475,p. 1012, 8 Nur Dux Fazi v, The
© a8 1 D ters. (1580) 6 Cal, 270, Lonpress,
el

g,
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Cross-examination js in almost all cases undertaken by ghe
adverse party ; but the Court may permit a party to cross-examine
his own witness if he proves to be a hostile witness (s. 154).

In crimmmnal cases (warrant cases) tried by Magistrates, the
accused person can, after the charge has been framed and he has
given his plea, re-call and cross-examine any witness for the pro-
secution (Criminal Procedure Code, s, 256).

An accused person may cross-cxamine a witness called by
a co-accused for his defence when the case of the second accused
1s adverse to that of the first.?

If there really be a mistake, whether on the part of counsel
or officer, and that mistake be discovered before the examination-
in-chief has begun, the adverse party ought not to have the right
to take advantage of this mistake by cross-examimng the witness.”

Where the prosecution declines to call in the Court of Session
a witness for the Crown who has been examined 1n the Magistrate’s
Court, and such witness is thereupon placed in the witness-box
by counsel for the defence, counsel for the defence is not entitled
to commence his examipation of the witness by questioning him
as to what he had deposed in the Magistrate’s Court. Questions
as to hus previous deposition are, under the circumstances, only
admissible by way of cross-examination, with the permisston of the
Court, 1f the witness proves himself a hostile wrtness.®

Re-examination.—The counsel has a right, upon re-cxamina-
tion, to ask all questions, which may be proper to draw forth an
explanation of the sense and meaning of the expressions used by the
witness on cross-examination, if they be in themselves doubtful,
and, also, of the motive, by which the witness was induced to use
those expressions ; but he has no nght to go further, and to introeduce
matter new in itself, not suited to the purpose of explaining either
the expressions or the motives of the witness.*

The object of re-examuination is to afford the party calling
a witness an opportumty of filling 1n the lacuna or explaining the
inconsistencies which the cross-examination has discovered in the
examination-in-chief of the witness It is accordingly limited to
the explanation of matters referred to in cross-examination {s. 138)-
It partakes of the nature of ion-in-chef i h as no
leading questions can be asked (s. 142). If the crossexamination
is ineffective, no re-examination 1s, as a rule, made.

When the cross-cxamination of the witness is concluded, the
party who called him has the right to re-examine him on ali matters
arising out of the cross-examination for the purpose of reconciling
any discrepancies that may enist between the evidence on the

1 Ram Chand Chatleryee v. Hamf 3 Queen-Cmpress v. Zawar Hiseds
Sheikh, (1893) 21 Cal. 401, (1897) 20 All. 155,

2 Per Coleridge, J., in Wood v. 4 Ter Lord™ Tenterden in Quec”
AMackinson, (1840) 2 M. & Rob. Caroline’s case, quoted In Privce V-
273,275, Samo, (1838) 7 A. & E. 627
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examination this presumption does not exist and leading questions
are therefore allowed Leading questions can only be asked in
examiration-in-chief when they refer to matters which are (1} in-
troductory . (2) undisputed, or (3) sufficsently proved. The
reason for excluding leading questions from examination-in-chief
is quite obvious 1t would enable a p.\rti' to prepare his story and
evolve 1t 1n his very words from the mouth of his witnesses in_Court.
It would tend to dimimsh chances of detection of a concocted story.
If a witness is allowed to gine his narrative in his own words, he is
Likely, if the story 15 made up, to leave some loopholes, to which the
cross-examiner will scarcely fatl to direct his attack.

It 1s the Court, and not counsel for the Crown, who can deter-
mine whether leading questions <hould be permitted, and the
fesponsibility for that permission rests on the Court.!

The Court will sometimes allow a pointed or leading question
to be put to a witness of tender years, whose attention
cannot otheraise be called to the matter under investiga-
tion; and indeed, .the Judge has a discretionary power,—
not controllable by the Court of Appeal,—of rclaxing the general
rule, whenever, and under whatever circumstances, and to whatever
extent, he may think fit, though the power should only be
exercised so far as the purposes of justice plinly require?

As soon as the witness has been duly sworn, it is the provinqe
of the party by whom he 1s produced to examine him, This is
called his direct ion, or his ination in chief ; and in
this 101, leading quest; —that is, questions which sug-
gest to the witness the answer desired, or which, embodying a
FAR R - hah . R - A

would be most mnconveniently protracted. To abridge the pro-
ceedings, and bring the witness as soon as possible to the material
points on which he is to speak, the counsel may lead him on to that
Jength, and may recapitulate to him the acknowledged facts of the
case, which have been already established.s

ading questions can be freely indulged in in cro~s-examinas
. K

tion : ** Furst, and princ
has a bias in favour of -
to his opponent. Seco * - et
an advantage over his adversary, in knowing beforehand what the
witness will prove, or at least is expected to prove ; and that, conse-
quently, if he were allowed to lead, he might interrogate in such

1 Per Jenlans, C. J., in Barindra  pp. 959, 960.
Rumar Ghose v. Imperor, (1909) 37 A Taylor, 11th Edn., s 1404,
Cal. 467, 509 8,

1" Taylor,

1th Edn., s, 1405,



318 THE LAW OF EVIDENCE, {cHAP; X.

2 manner as to extract only so much of the knowledge of the witness
as would be favourable to his side, or even put a false gloss upon
the whole.”!

. With respect to the m *°
1t is admitted on all hands,
asked ; but this does not m L
of putting the very words i .
1s to echo back again ; neither does it sanction the putting of a
question, assuming that facts have been proved which have not
been proved, or that particular answers have been given contrary to
the fact. The rule ought also . -7 e
where the witness is evidently
for although it appears in one .
leading questions may always be put in cross-examination, whether
a witness be unwilling or mot, some restriction should surely be
imposed, where the witness betrays a vehement desire to serve the
cross-examining party. It is no answer to say that the party, who
originally called the witness, has brought the evil on his own head ;
for a fraudulent witness might purposely conceal his bias in favour
of one party, and thus induce the other to call him; or he
might be an attesting witness, or other person whom it was
necessary to examine in order to establish some technical part of
the case. To allow such a witness to have the most favourable
answers suggested to him through the medium of leading ques-
tions, would be obviously unjust.?

144. Any witness may be asked, whilst under
Evidence as CXamination, whether any contract, grant
to matters m or other disposition of property, as to
whng. which he is giving evidence, was not
contained in a document, and if he says that it was, or
if he is about to make any statement as to the contents
of any document, which, in the opinion of the Court,
ought to be produced, the adverse party may object to
such evidence being given until such document is
produced, or until facts have been proved which entitle
the party who called the witness to give secondary
evidence of it.

Explanation.—A witness may give oral evidence
of stattyents made by other persons about the contents
of doculents if such statements are in themsclves

relevant ‘facts.

- e e e mme ceenlfeadian

1 Dest, t2th DAp., 8. 641, p. 561, 2 Taylor, 13th Edn., 5. 1431, 982-
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Titustration.

Tte guestion s, whether A assaulted B.

C deposes that ke beard A say to D—" D wrote a letter accusing me of
theft, and 1 will be revenged on him,” This statement as relevant, as showing
A's motive for the assault, and evidence may be given of it, thongh no other
evidence 1s given about the letter.

COMMENT.

This scction is meant to cnable the partics to carry out the
provisions of ss. 91 and g2. A party can compel the opposite party
to produce a document {or to make out a case for letting in its
secondary evidence)—

(1) when a witness is about to give evidence as to any (a)
contract, () grant, or (c) other disposition of property, which is
contained 1n a document ; or

{2) when he is about to make any statement as to the contents
of any document. .

This rule does not forbid a witness from giving oral evidence of
statements as to relevant facts, made by other persons, about the
contents of documents.

145, A witness may be cross-examined as to pre-
“wae:amw vious statements made by him in writing
iousstatemenis  OF Teduced into writing, and relevant to
1 wnting, matters in question,’wlthout such writing
being shown to him, or being proved; but, if it is intended
to contradict him by the writing, his attention must,
before the writing can be proved, be called to those
parts of it which are to be used for the purposc of
contradicting him.

COMMENT.

In 2 way this section is an exception to the general rule for-
bidding all use of the contents of a written document until the
document itself be produced.

One of the modes in which, according to the Evidence Act,
the credit of a witness may be impeached is by proof of former
statements inconsistent with any part of his evidence which is
liable to be contradicted ; and this section gives the right to cross-
examine a witness on previous statements made by him and re-
duced into writing when those previous statements are relevant
to the matter in issue.!

A witness may be cross- ined as to any st as to
relevant facts made by him on a former occasion, sn wrifing or
reduced into writing, without showing the writing to him or proving

1 Per Aikman, 1., in Queen-Dm. 421-422,F. B,
press v Manny, (1807) 19 All, 390,
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Port i §4 30 rmtandad ba anniondlas him by the writing. his

. » object of this provision

Lo r to contradict him by

ng may be documents,

% R . "+ nust be noted that the

previous record is in writing. The witness may also be contradicted
by his previous verbal statements (s. 153, Exception 2}.!

A witness may be questioned as to his previous written state-
ments for two purposes: it may be to test his memory ; and the
very object would be defeated if the writing were placed in his
hand before the questions were asked ; or it may be to contradict
him , and here it would be obviously unfair not to give him every
opportunity of seeing how the matter really stands2  If you intend
to impeach a witness you are bound, whilst he is in the box, to give
him an opportunity of making any explanation which 1s open to
him, and that is not only a rule of professional practice in the con-
duct of a case, but is essential to fair play and fair dealing with
witnesses,?

Documents,—A witness can be confronted with the. state-
ments made in writing in his account-books : but a clerk who writes
the.accounts at the mere dictation of his employer cannot:be so
confronted. 1In a case, A was employed by B, at intervals of a
week or fortnight, to write up B’s account-books, B furnishing
him with the necessary information either orally or from loose
memoranda. It was held that the entries so made could not be
given in evidence to contradict A under this section, as previous
statements made by him in writing. The statements were really
made, not by A but by B, under whose instructions A had written
them,¢ . '

Deposition.—In a trial before a Court of Session, counsel
for the prisoner is not entitled to refer to the depositions given before
the committing Magistrate for the purposc of contradicting the
witness before the Sessions Court, without drawing their attention
to the alleged contradictions in their previous depositions and
giving them an opportunity of explaining the same.® .

Statements of witnesses recorded by a police officer while
making an investigation under s. 161, Criminal Procedure Code.
m no part of police diaries and an accused person on his trial has
inspect such and cr

(1902) 31 Cal. 142, 7. B.; Queen-Em-
press v. Dan Sahai, (1885} 7 Al
86z Reg  v. Arjun Megha, (1874}
, L. C., in 11 B, H,C. 281; Emperor v. Laksh-
R,67—H.L. man Totaram, (1915) 17 Bom. L. K.
onji_v. The soo; Bal Gangadhar Talak v. Skt
W. Company, Shrimiwas Pandit, (1015) 17 Hom.
L. R, 517, 39 Bom, 441, ™. C.
war  Rakmaw,
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the witness thereon.! Section 162 of the Criminal Procedure Code
provides that the accused may be furnished with a copy of the
statement of a witness, “‘ in order that any part of such statement,
if duly proved, may be used to contradict such witness in the
manner provided by s, 145 of the Indian Evidence Act 1872.” The
words *1f duly proved ” clearly show that the record of the state-
ment cannot be admitted in evidence straightway but that the
officer before whom the statement was made should ordinarily be
examined as to any alleged t or omitted - that is
relied upon by the accused for the purpese of contradicting the
witness. The provisions of s. 67 of the Evidence Act apply to this
case, as well as to any other similar case. Under s. 162 as amended
it is not now permissible for statements to the Police, whether oral or
written, to be put in evidence, in order to corroborate a prosecution
witness, or to contradict a defence witness. A statement to the
Police can only be used for one purpose, and that is, by the accused
to contradict a prosecution witness in the manner provided by this
section.?

Police diaries.—It is the absolute duty of Judges and Magis-
trates to entwely disregard all statements and entries in special

diar'-- -+ “ . purpose, except
for - Jice officer who
maé congradiction H

and even in that case they are not evidence of anything except
that such police officer made the particular entry which is at variance
with his subsequently given evidence ; they are not evidence that
what is stated in the entry was true or correctly represents what
was said or done?

‘Where the police officer who made the special diary is allowed
to refresh his memory and does look at an entry in the diary for the
purpose of refreshing his memory, the provisions of section 161 of the
Indian Evidence Act, 1872, apply, and the accused or his agent
is entitled to see such entry in the special diary and to cross-examine
such police officer thereupon. There is no provision in section 172
of the Code of Crimina® Perss =mm =t ¥'= - -2n A
police officer who mac .
looking at the special . . . .
a special diary cannot be used to enable any witness other than the
police officer who made the special diary to refresh his memory by
looking at it. This is in truth a_general principle of law, ~The
criminal Court, but not an accused person or his agent, unless the
police officer has been allowed to look at the diary in order to refresh
his memory, can use the special diary for the purpose of contra-

Y Bskao Khap v. Tha Queen-Ema 3 Per Edge, C. J., 1 Queen-
press, (1889) 16 Cal. Gro; Sherts Empress v. Afannu, {1897) 19 Al
Sha v. The Queen-Empress, (1893} 390, 4%z, ¥, B.3 Dadan Gaxi v.
20 Cal, 642. Emperor, (1906) 33 Cal. 1023, 1026,

2 Lmperor v, Vithu Balu, (1924) 1027, . ..
26 Bom. L. R, 965. 11
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FANSUURE D P TR VN S N

dicting the pc

must comply . .

Evidence Act -,

such parts of the ‘special diary as are to be used for the purpose of
. 2 TN o ol

' »f Crimi-
. accused .
N . .. * witness
other than the police’ officer who ‘made it, and the necessary im-
plication is that the special diary cannot be used to contradict any
witness other than the police officer who made it. Section 145 of the
Indan_ Evidence Act, 1872, does mnot either extend or control the
provisions of section 172 of the Code of Criminal Procedure. It is
only if the Court uses the special diary for the purpose of contra-
dicting the police officer who made it that section 145 of the Indian
Evidence Act, 1872, applies, and in such case it applies for that
purpose only, and not for the purpose of enabling the Court or a
party to contradict any other witness in the case, or to show it or
any part of its contents to any other witness. No reading of section
172 of the Code of Criminal Procedure consistent with the rules
“u : A T “ the English language is possible
e used to contradict any person
oy N it. It 1s not enacted in section
172 of the Code of Criminal Procedure by reference to section 145
of the Indian Evidence Act, 1872, or otherwise that if the special
diary is used by the Court to contradict the police officer who
made it, it may thereupon or thereafter be used to contradict any
other witness in the case.! The Privy Council has approved of this
ruling in a criminal appeal from the judgment of the Court of the
Judicial Commissioner of the Central Provinces., The Judicial
Commissioner admitted in a murder trial statements made by
witnesses to the police and entered in the police diary. The
Judicial Committee observed that the Judicial Commissioner went
wrong in doing so and held that a diary made by the police officer
under s. 172 of the Code of Cniminal Procedure might be used under
that section to assist the Court which tried the case by suggesting
means of further elucidating points which need clearing up, and
which were material for the purpose of doing justice between the
Crown and the accused, but not as containing entries which could
by themselves be taken to be evidence of any date, fact, or state-
ment contained in the diary, and that the police officer who made
thediary might be confronted with it, but not any other witness.?
CASE.

In the course of a trial before the Sessions Court the entire
evidence of the complainant given before the committing Magis-
1 Per Ldge, C. -2 3 . (101
Ay AR DR o S

190, 303, 394, F.B.
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trate was admitted as a_whole during the cross-examination of
that witness, It was held that the procedure followed was objec-
tionable, inasmuch as the deposition so introduced was used for
the purpose of contradicting the witness, Beaman, J., observed:
** If the previous deposition was intended to contradict the witness-
at the tnal, 1t was contrary to principle to admit the evidence in
the manner adopted without first drawing the attention of the
witness to every point upon which 1t was to be used to contradict
him. If the statement was intended to corroborate the witness
as a whole, it could not have been put in in cross-examination,”?
146. When a witness is cross-examined, he may,
Ouestions in addition to the questions hereinbefore

avful in cross referred to,' be asked anv questions whicl
examination. t€nd~

(1) to test his veracity,
(2) to discover who heis and what is his position
in life, or
(3) to shake his credit, by injuring his character,
although the answer to such questions might tend
directly or indirectly to criminate him or might expose
or tend directly or indirectly to expose him to a penalty
or forfeiture
COMMENT.
This section gives very wide powers to the cross-examiner
o N © 7 . 138 ; and 1s more extensive n scope.
. confines his questions to the points
tness or discovernng Ius status in life,
his power of putting questions. But
when he undertakes the difficalt yet delicate task of impeaching
the character of a witness, the following sections (ss. 147 to 150)
give ample protection to a witness i speaking the truth and impose
wholesome restraints upon groundless assertions levelled against
him, *If any such question relates to a matter relevant to the
suit or p ing. . ....the pravisions of 5, 132 are by s 147 declared
applicable to it. If the questionis as to 2 matter relevant only in
0 fat as affects the credit of a witness by injuring his character, the
Court is by s 148 directed to decide whether or not the witness is to
be compelled to answer, and may.. .warn the witness that he
15 not obliged to answer 1t.....When there is a question asked
to which the answer may tend to cnminate a witness, he may object
that it is not as to a matter relevant to a_matter in issue, or that,
if relevant, it 1s relevant only as affecting his credit by injuring his
character.””2
¥ Ewperor v, Lakshman Totaram, v. Gopal Doss, tr881) 3 Mad
(1915) 17 Bom. L. R 590 278, T B
2 "Per Turner, C, J, 1n The Queen
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This section extends the power of cross-examination far beyond
the limits of s. 138, paragraph 2, which confines the cross-examina-
tion to relevant facts, including of course the facts in issue, The
language of this section, conpled with that of ss, 138 and 147, looks
as if the word * additional * facts spoken of in this section werc
considered as not relevant. But of course this could not be the-
case. It would be an absurd waste of time to enquire into facts
which were irrelevant. As is indicated in s. 148 these facts are
relevant as tending to show how far the witness is trustworthy : and
the only object of classing these facts apart from other relevant
facts is in order that special rules may be laid down as to where they
may be contradicted and when a witness may be compelled to
answer them.t

Cross-examination to credit is necessarily irrelevant to any
1s5ue in an action, its relevancy consists in being addressed to the
credit or discredit of the witness in the box so as to show that his
evidence for or against the relevant issue is untrustworthy ; it is
most relevant in a case where everything depends on the judge’s
belief or disbelief in the witness’s story.?

1. ¢ Herelnbefore referred to,’ that is, referred to in s, 138,
paragraph 2,

147. If any such question relates to a matter
o yhenwitnest  relevant to the suit or proceeding, the
o answery " provisions of section 132 shall apply thereto,

COMMENT,

This section only applies to questions referred to in cl. 3 of
the preceding section. It refers to * matters relevant to the suit
or proceeding.” The following section (7.e., s. 148) refers to "‘matters
not relevant to the suit or proceeding.”

148. If any such question relates to a matter

not relevant to the suit or proceeding,

urttodeade  except in so far as it affects the credit of

hall be asked the witness by injuring his character,

and when wit the Court shall decide whether or not

toauswerr " the witness shall be compelled to answer

it, and may, if it thinks fit, wam the

witness that he is not obliged to answer it. In

exercising its discretion, the Court shall have regard
to the following considerations :—

(1) such questions are proper if they are of such

a nature that the truth of the imputation conveyed

1 Markby, p. © Shivlal Motilal, {1915) 17 Bom. L.

07,
2 Ths Bombay éoltn AManufactur- R, 455, 30 Bom. 380, P, C,
ang Co., Lsmsted v. Rafa Bakadur
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by them would seriously affect the opinion of the Court
as to the credibility of the witness on the matter to
which he testifies ; i

(2) such questions are improper if the imputation
which they convey relates to matters so remote in
time, or of such a character, that the truth of the
imputation would not affect, or affect in a_slight
degree, the opinion of the Court as to the credibility
of the witness on the matter to which he testifies :

. (3) such questions are improper if there is a great
disproportion between the importance of the imputa-
tion made against the witness’s character and the
importance of his evidence :

the Court may, if it sees fit, draw, from the
witness’s refusal to answer, the inference that the
answer if given would be unfavourable.
COMMENT.

When any such question, that 1s, the question referred to in
5. 146, is not relevant to the suit or proceeding, the Court must
decide whether or not the witness shall be compelled to answer
it and may warn the witness that he is not obliged to answer it

Such questions are proper—

(x) 1f they are of such a nature that the truth of the imputa-
tion made touches the credibibty of the witness,

They are smproper—

(1) if the imputation refers to (@) matters so remote 1n time ,
or (b) of such a character, that its truth does not affect the cre-
dibility of the witness ; or

(2) 1if there is a great disproportion between the importance
of the imputation and the importance of the evidence.

If the witness refuses to answer any question 1t is open to
the Court to draw the inference that the answer if given would
be unfavourable [cf. s 114, 1ll. (b} ]

. The object of this section 15 to prevent the unnecessary rak-
ing up of the past history of a witness, when 1t throws no light
whatsoever on the questions at issue in 2 case. In the course of
<ross-examination, the temptation is always too great to run down
a_witness’s character ; the Legislature has, therefore, wisely pro-
vided ample safe-guards for the unfortunate witness and placed
wholesome checks on the wily cross-examiner. It would seem
that under this section a witness cannot be compelled to answer
rrelevant questions ; but if he chooses to answer them, he cannot

be contradicted by other evidence &s‘. 153).

“1t has been much debated, whether a witness is bound to
answer any question, the direct and immedrate effect of answer-
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ing which might be fo degrade his ckaracler. Op this subject the
law still remains in a somewhat unsettled state, but thus much
would seem to be clear ; viz., that were the transaction, to which
the witness 1s interrogated, forms any material part of the issue,
he will be obhged to give evidence, however strongly it may reflect
on his own conduct. Indeed, 1t would be alike unjust and jm-
politic to protect a witness from answering a question, merely
because it would have the effect of degrading him, when his testi-
mony might be necessary for the protection of the property, the
reputation, the hberty, or the life of a fellow-subject, or might at
least be required for the due admimstration of public justice, Were
such a rule of protection to prevail, a man who had been convicted
and punished for a crime, would, 1f called as a witness against an
accomplice, be excused from testifying o any of the transactions
1n which he had participated with the accused, and thus the guilty
might escape.”! '

*In connection with this subject, we may refer to some pro-
vistons which we have ipserted 1n order to prevent the abuse of
the power of cross-examination to credit. We believe the exist-
ence of that power to be essential to the administration of justice,
and we believe it to be liable to great abuses. The need for the
power and danger of 1ts abuse are proved by English experience,
but in this country hitigation of vanous kinds, and criminal pro-
secutions in particular, are the great engines of malignity, and
1t is' accordingly even more necessary here than in England, both
to permit the exposure of corrupt motives and to prevent the use
of the power of exposure as a means of gratifying malice. We
have accordingly provided as follows:

“Such questions may relate ejther to matter, relevant to the
case, or, to matters not relevant to the case. If they relate to
matters relevant to the case, we think that the witncss ought to
be compellable to apswer, but that his answer should not after-
wards bé used against him,

. “If they relate to matters not relevant to the case except in
so far as they affect the credit of the witness, we think that the
witficss 'ought not to be compelled to answer, His refusal to do
so would, 1n most cases, serve the purpose of discrediting him,
as well'as an express admission that the imputation conveyed by
the question was, true.”?

v o CASES,

i R .
Clauses !, 2,—On an indictment for rape, or for attempt at
rape or for indecent assault, the é)rosecutrix cannot be asked
in eross-examination whether she had had connection with another
person not the prisoner ; and if she denies it evidence cannot be
t Taylor, yith Edo, 8, 1359, Py 2 Proceedings of the Legislatine
1004, Council,
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called to contradict her,! But she can be asked whether she had
on previous occasions copnection with the prisoner,? or whether
shé was 4 common prostitute.

Clause 2,—The accused offered himself as a surety for a
person who had been ordered to find security for good behaviour.
The ‘Magistrate exarined him on oath with a view to ascertain
his fitness ag a surety, He was agked if he had ever been pre-
viously convicted of any offence; and he replied in the negative
A previous conviction having been proved against him, be was
tried for an offence under s. 193 of the Indian Penal Code. The
High Cowt in upholding the “conviction but modifying the sen-
tence remarked: “We think that looking to the applicant’s
subsequent history it is to be regretted that the Magistrate allow-
ed such a stale charge to be dragged to light, and that he would
have shown a wiser discretion had he, according to the principle
embodied in section 148 of the Evidence Act, refused to allow the
question to be put on the ground that 1t related to a matter which
had happened thirty years before and was so remote 1n time that st
ought not to influence his decision as to the fitness of the surety.
The applicant was apparently ash d to admit an incident 1n his
early years which he had apparently outlived, and having once
denied his conviction he foolishly adhered to his demal.’"

149. No such question as is referred to m sec-
Question 1ot tion 148 ought to be asked, unless the
topos 2ked  person asking it has reasonable grounds
sonable ground.  for thinking that the imputation wh ch
it conveys is well-founded.
sstrations.

{a) A barrister is instructed by an attorney or vall that an 1mportant
witaess i3 @ dakait, This is a reasonable ground for asking the watness whether
he is a dakait -

{%) A pleader 1s informed by a person in Court that an important witness
1s a dakat, The informant, on being questioned by the pleader, gives satis-
factory reasons for hus statement, This is a reasonable ground for asking the
witness whether he is a dakat,

() A witness, of whom nothing whatever 1s known, is asked at random
whether he is 2 dakait. There are here ro reasonable grounds for the question.

(d) A witness, of whom notbing whatever 13 known, being questioted
to his mode of life and means of Living, gives unsatisfactory answers This may
be a reasonable ground for asking lum if he 15 a dakait,

1 Kell 23 S A
W SR: T Qe 8, g s v st o7

334, 336: Rex v Hodgson, (1812) 3 Rev v, Barker, (1829) 3 C. &

R. & R, C. C, 211; Rex v. Clarke, P, s8q.

{1817) 2 Stark, 241, N 4 Emperor v, Ghulam }usta
2 Rer v. Martin, (1834)°6 C. & {1004) 26 All 371, 374. )
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150. If the Court is of opinion that amy such

Procedure of guestion was asked without reasonable

Court in case of . PP

question being grounds, it may, if it was asked by any

?sm without barrister, pleader, vakil or attorney
¢asonable . N

grounds  Teport the circumstances of the case

to the High Court or other authority to which such

barrister, pleader, vakil or attorney is subject in the

exercise of his profession.

COMMENT.

** The object of these sections is to lay down, 1n the most dis-
tinct manner, the duty of lawyers of all grades in examining
witnessess with a view to shaking their credit by damaging their
character. I trust that this explicit statement of the principles,
according to which such questions ought or ought not to be asked,
will be found sufficient to prevent the growth, in this country, of
that which in England bas on many occasions been a grave scan-
dal, I think that the sections, as far as their substance is con-
cerned, speak for themselves, and that they will be admitted to
be sound by all honourable advocates and by the public. . . .

“* In order to protect witmesses againsf needless questions of
this kind, we enact that any advocate who asks such questions
without written instructions (whick the Court may call upon him
to produce, and may impound when produced) shall be guilty
of a contempt of Court, and that the Court may record any such
question, if asked by a party to the proceedings. The records
of the question of the written instructions are to be admissible
as evidence of the ~-ttr-ei- oL ] T A
the reputation of - - . . : Vet
to be regarded . T :
under any of the -+ oLt it
merely because they were made in the manner stated. Upon
a trial for defamation, it would, of course, be open to the person
accused to show, either that the imputation was true, and that
it was for the public good that the imputation should be made
(Excepn. 1, s. 499, Indian Penal Code), or that it was made in good
faith for the protection of the interest of the person making 1t or
of apy other person {Excepn. g). This is the only method which
nccurs to us of providing at once for the interests of a dona fide
questioner and an innocent witness."! .

Sections 148-152 were intended to protect a witness against

prop ination—a p iop which is often very
much Tequired. But the protection offered by s. 148 is not very
effectual, because an innocent man will be eager to answer the

! Procecdings of the Supreme  pp, 237, 235 dated 3oth Mn;:h, 1870
Leglative Councll, Garette of India, = =~ ‘
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question, and one who is guilty will by a claim for protection merely
confess his guilt. Nor does the threat contained in s. 149 and this
section carry the matter much further,
151. The Court may forbid any questions or
Indecent ana iRQuiries which it regards as indecent
scandatous or scandalous, although such questions or
questions. inquiries may have some bearing on the
questions before the Court, unless they relate to facts
in issue, or to matters necessary to be known in order
to determine whether or not the facts in issue existed.

COMMENT.

This section forbids the putfing of any question which 1s -
decent or scandalous, unless 1t relates to facts 1n 1ssue or 1s neces-
sarily connected with them,

CASE,

In a proceeding to recover maintepance by a marned wo-
man for her illegitimate children, under s. 488 of the Cnmmal
Procedure Code, she “can be d to prove non
her husband during her married Iife without independent evxdence
being first offered to prove the illegitimacy of the children

152. The Court shall forbid any question which
appears to it to be intended to insult

Questions - 0]
e tons i OF annoy, or which, though proper in

or annoy. itself, appears to the Court needlessly
offensive in form,
COMMENT,

The Court has the power to forbid any question which 15 1n-
tended to insult or annoy, or which is couched in a peedlessly
offensive form,

153. When a witness has been asked and has
Exclusion of 20SWered any question which is rele-
evidence tocon- Vant to the inquiry only in so far as
tradict apswers it tends to shake his credit by injuring
tetimgveraaty, his character, no evidence shall be
given to contradict him; but, if he
answers falsely, he may afterwards be’ charged with
giving false evidence.

I Markby, 107, Ingles, {1893) 15 Bom. 468, 47z.
2 Per Candy, J., in Rosno v. » (£893) 5% a7
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Exception 1.—If a witness is asked. whether
he .has been previously convicted of any crime and
denies it, evidence may be given of his previous
conviction. -

Exception 2.—If a witness is asked any question
tending to impeach his impartiality and answers it
by denying the fact suggested, he may be contradicted.

Illystrations - )

(@) A clum agajnst an underwnter 1s resisted on the ground, of frand.*

The claimant s asked whether, in a former transaction, he had not mdde a
fraudulent clum  He deniesat.

Ewidence is offered to show that he did make such a claim

The evidence is 1nadmussible, \

{8) A witness is asked whether he was not dismissed from a situation for
dishonesty  He demes it '

Evidence 1s offcred to show that be was dismussed for dishonesty

The gvidence 15 pot admssible.

{¢) A afirms that on a certamn day he saw B at Lahore
A is asked whether he himself was not on that day at Calcutta ‘He
denies at, . .

Ewvidence 1s offered tc show that A was on that day at Calcutta

‘The evidence is adnussible, not as contradicting A on a fact which affects
his credit, but as contradicting the alleged fact that B was scen on the day in
question in Lahore.

In gach of these cases the witness might, if lus demal was false, be charged
with giving false evidence.

{d) A 1s asked whether lus family has pot had a blood-feud with the
famuly of B against whom he gives evidence

He denies it He may be contradicted on the ground that the question
tends to smpeach his impartiality

COMMENT.

The object of the scction is to prevent trials being spun out
to an unreasonable length. If every answer given by a witness
upon the additional facts mentioned in s, 146 could be made the
subject of fresh inquiry, a trial might never end, These matters
are after all not of the first importance, beyond what is comprised
in the exceptions,!

When a witness deposes to facts which are relevant, cvidence
may be given in contradiction of what he has stated, But when
what he deposes to affects only his credi?, no evidence to con-
tradict him can be led for the sole purpose of shaking his credit
by injuring his character, However, a witness answering falsely

1 Markby, 108
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A party to an action who calls an opponent as a witness has no
setbasems cwemsho-¥ise V- gver hostile he may be, without the
‘ ! . . witness is a litigant or not, it is a
et .+ .+ whether he shows himself so hostile

as to justify his cross-examination by a party calling him,!

There 15 no distinction on principle between an attesting witness
whom a party is obliged to call and any other witness whom he may
cite of his own choice ; but the Court may, in the exercise of its dis-
cretion, be more easily persuaded in the former case than in the
latter case.? The Court has the discretion, under this section, to
permit the prosecution to test, by way of cross-examination, the
veracity of their own witnesses with regard to the (unconnected)
matters elicited by the defence in cross-examination.?

The Judge, in his discretion, will sometimes allow Jeading ques-
tions to be put 1n a direct examination ; as, for instance, where the
witness, by his conduct 1n the box, obviously appears to be hostile
to the party producing him, or interested for the other party, or
PR A S Lt PP PR S L AT

LR
or that particular answers have been given which have not been
given, will not at any time be permitted

The mere fact that at a Sessions trial a witness tells a different
story from that told by him before the Magistrate does not neces-
sarily make him hostile. The proper inference to be drawn from
contradictions going to the whole texture of the story is not that the
witness is hostile to this side or to that, but that the witness is one
who ought not to be believed unless supported by other satisfactory
evidence.®

CASES.

Hostlle witnesses.—In a suit to recover moneys alleged to
have been expended by the plaintiff in the performance of a cere-
mony, the plaintifi's witnesses having failed to prove any damages,
he called the defendant as a witness, who gave evidence to the effect
that the plaintiff had no claim. The Court refused to allow the
plaintiff' to cross-examine the defendant. It was held that the
refusal to cross-examine was not justifiable.®

Certain witnesses for the prosecution were examined. The ac-
cused applied to the Court for an adjournment to enable them to
cross-cxamine the witnesses by counsel. The application was re-
fused, and the accused being called upon to cross-examine were not

1 Price v, Manning, (1830) 42 4 Taylor, 1tth Edm, », 1404,

Ch, D, 372 Luchiram Motslal v. pp, 938, 9s59. .

Radka Charan, (19:1) 49 Cal. g3. 8 "Kalathand Sircar v, Queen-Em-
T Surendra  Krishwa_ Mondal, press, (1886) 13 Cal, 53. [

v. Raws Dassi, {19:0) 47 Cal, 1043, & Raika Jeebuw  Moostuffy V.
3 Amria Lol Hara v, Emperor, Taramones Dosses, (1869) 12 M. L

{1013) 41 Cal, 037, A, 380, '



SEcs. 154-155.] LXAMINATION OF WITNESSES. 333

in a position to do so. The accused then applied that the witnessés
shounld be summoned as witnesses for the defence. The witnesses
were summoned, and, when the counsel for the accused proceeded
to cross-examine them, he was not allowed to do so. It was held
that the mere fact that the accused had been compelled to treat the
witnesses for the prosecution as their own witnesses did not change
their character ; that although the accused were compelled to obtain
their attendance as witnesses for the defence, they were really sum-
moned under s. 257 of the Code of Criminal Procedure * for the pur-
pose of cross-exanunation,” and the Magistrate was wrong in refus-
ing to allow their cross-examipation. The Court saxd: ** To regard
it otherwise would be to make the procedure of the Courts a mere
travesty of justice. "'t

During the trial of a case, the accused obtained a process for the
attendance of a witness. Before the witness appeared the accused
asked the Court to countermand the order for his attendance, but
the Court refused to doso  When the witness attended, the accused
declined to examine him. He was, thereupon, examuned by the
Court, and upon the accus~d claiming the right to cross-examine the
witness, the Court refused to allow him to do so. It was held that
under the circumstances the witness could not be regarded as 2
witness for the defence, and that the accused should have been given
an opportunity to cross-examine him.

155. The credit of a witness may be impeached

Impeacn. i the following ways by the adverse
ing_credit of party, or, with the consent of the Court,
Fatness. by the party who calls him:—

(1) by the evidence of persons who testify that
they, from their knowledge of the witness, believe
him to be unworthy of credit ; | .

(z) by proof that the witness has been bribed,
or has accepted the offer of a bribe, or has received
any other corrupt inducement to give his evidence ;

__(3) by proof of former statements inconsistent
with any part of his evidence which is liable to be
contradicted ;

(4) when a man is prosecuted for rape or an
attempt to ravish, .it may be shown that the prose-
cutrix was of gencrally immoral character,

Explanation.—A  witness declaring another wit-
ness to be unworthy of credit may not, upon his exa-
mination-in-chief, give reasons for his belief, but

1 Sheoprakash Singh v. Rawlms, 3 Mohendro Nath Das Gupta v
1901) 28 Cal. 594, 596, Emperor, (1902) 29 Cal, 387,
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he may be asked his reasons in cross-examination,
and the answers whichi he gives cannot ‘be contra-
dicted, though, if they are false, he may afterwards be
charged with giving false evidence, . '
Iustrations.

{a) A sues B for the price of goods sold and delwvered to B,

C says that A delivered the goods to B,

Evidence is offered to show that, on a previons occasion, he said that he
had not delivered the goods to B

The cvidence is admissible

(9 A is indicted for the murder of B o

C says that B, when dying, declared that A had given 13 the wound of
which he died .

Evidence 1s offered to show that, on a previous occasion, C said that the
wound was not given by A or in luis presence,

The evidence is admissible

COMMENT.

Very often the Court forms its conclusion as to the truth or

falsity of a claim only on the evidence of witnesse‘s. "’I'hii scc!ion

TR

PR /PRt T

RITSRIFOLL D

Ty 1 . PR .
may be impeached: (a) by the adverse party, or (5) by the party
who calls him, if permitted by the Court. ~ They ar .
(z) Evidence of persons that the witness is unworthy of credit ;
(2) proof that the witness (i) has been bribed ; {ii) has accepted
the offer of a bribe ; or (i%) has received any other corrupt induce-
ment

e i—

t;
(3) former statements inconsistent with the present evidence ;
AT
(4) generalimmoral character of the prosecutrix 1n cases of rape
ot attempt to ravish, .

The above sub-clause (i} has an explanation, which is a re-echn
of 5. 153. Witnesses deposing to character can be asked in cross-
examination to give reasons for their opinion, They are not liable
to be contradicted in those reasons ; but, if they arefalse, they can
be charged with giving false evidence.

The first_threc grounds are general., They indicate that the
credit of a witness may be impeached, first of all, by the best of
evidence, that is, his own former statements to the contrary; se-
condly, he can be shown to be unworthy of credit by the oral testi-
mony of other persons ; and, lastly, his credit can be completely
overthrown by proving that he had accepted (a) a bribe, or (b) an
ofter of a bribe, or {¢) any other corrupt inducement, The fourt
gound is a special one. I the woman complaining of rape or at-
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which the witness denies having made ; and if the statement was at
that time reduced into writing by the Police Officer, the officer
would be allowed to refresh his memory by referring to jt ; but the
written statement itself, when the statement has been reduced into
writing .. . .cannot be used as direct evidence of what was stated by
the witness to the Police Officer.”"! .

It is not, however, competent to the accused to insist that a
memorandum made by the Police Officer shall, in the course of the
examination of such officer, be referred to by the latter for the pur-
pose of refreshing his memory.

CASES.

Clatise 3.—In a swt by one K, claiming a share 1n a business
as hewess of A, her father, the defendant pleading limitation, K,
before the close of her case, put 1n evidence an entry in the Koran
to shew t . she was born in 1279 [1863, A.D.], and in the cross-
examination of M, a witness for the defence, put to him a letter pur-

T e e TS Le o cage, Upon

" ' o . words in the

. . et nce in reply

shewing that M had made statements to an attorney before the case

inconsistent with his evidence, both as to the Koran and the letter,
It sLheld that evi i

............

was made to their employer and the other to the Head Constable.
C was subsequently charged and these two persons were called as
witnesses for the prosecution, but they then denied that C was one
of the men who had assaulted them, Their previous statements
were filed, but neither the employer nor the Head Constable was
called to depose to the terms of the statements which the witnesses
were said to have made. It was held that the former statements
referred to, and which implicated the accused, could be used enly
under this clause for discrediting their evidence and not as substan-
tive evidence against the accused.*

Certain statements relating to the commission of an offence
were made by one J to H, and the latter took the information so
obtained to an officer in charge of a Police Station and it was record-
ed, Tt was held that the statements recorded being a reproduction
by the informant of the statements made to him by another person,
were inadmissible as a first information. It was further held that

+ Per Edge, C. J.. and_ Banerji, Cal. 154.
J., in Queew-Empress v, Tay Khan, 3 Khadifah  Khamon v, Abdool
(1854) 17 All, 57, 6o, Kurreem Sherafi, (1880) 17 Cal, gu

2 In the maller of the Patitiow of 4 Emperor v,  Cherath  Chays
Kale  Churn  Chunari, (1881) &  Kuths, (1902) 26 Mad, 191,
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though the evidence givenin the case by J could be contradicted by
the evidence of the informant H proving the statements made by
J to H, it could not, under this clause, be contradicted by what the
Police Sub-Inspector recorded as the first snformation of H.!

Clause 4 —~See Comment under s, x38.

Engilsh faw.—The rule of Enghsh law 1s that the credst of a
witness may, amongst other ways, be smpeached by evidence of facts
contradictory of the evidence given by him  The express provision
©f the Indian law is less extensive. The witness's credut, 1t 35 provid-
«d, can only be impeached in certain specified ways {s. 153), that is,
by guestions or by testimony going directly to hus eredit, not medr-
ately through a contradiction of the particular matter deposed to
by him in the case?

156. When a witness whom it 1s intended to cor-
(Dneations roborate gives evidence of any relevant
endingtocomro- {04 he may be questioned as to any
i’??‘a‘:.:;‘{’?;it other circnn:;;tances which he observed
Admissible at or near to the time or place at which
such relevant fact occurred, if the Court is of opinion
that such circumstances, if proved, would corroborate
the testimony of the witness as to the refevant faci
which he testifies.

Hlustratson
A, an accomplice, grves an aceount of a 7obbery sn which be took past He
describes varlons Incid: with the robbery which accutred on hus

way to and from the place where it was commitied
Indepetodent evidence of these facts may be given ia order 10 cotrabarate
his evidence as £o the robbery itself,

COMMENT,

The Legislature has indicated {ss, 345, 153 and 158) how and
when a witness may be conlvadicted.  We have now to see in what
<circumstances a witness may be corroboraled,  Farst of all, he may be
asked questions tending to corroborate evidence of a relevant fact
(5. 156} ; secondly, former statements made by him may be proved
to corroberate later testimony to the same fact {s. 157) ; thirdly,
when any statement relevant under s. 32 or s. 33 is proved, sll mat~
ters may be proved either to contradict or corroborate it {s. 258); .
and, lastly, he may refresh his memory by referring to writings made
previously by him (s. 150). Like contradiction, corroboration is
meant to test the truthiviness of = witness, Ef he is gble to give =
defimte idea of the ding ci tances, his testil thereby

g

 The Emperor v, Dang Bandbu 2 Reg, v. Sakharam Mukundss,
Monra, {(3503) 8 5, W, N, 218, {1374} rc B, H. £, 166, 169,
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Where a person making a dymg declaration chances to live, his
statement cannot be admitted In evidence as a dymg declaration
under s, 3z, but it may be relied on, under this section, to catrobo-
rate the testimony of the complainant when examined in the case.!

As this section refers to the corroboration of the testimony of
a** witness ' ordinatily before corroborative evidence is admissible
the evidence sought to be corroborated must have been given.? *

English law.—The English law on this point js different. It
does not admit such statements into evidence, The danger of
letting them in lies in the fact that repetition of the same story
over and over again ought not to gain in credence.?

CASES,

In 1874, five out of six persons who were named as baving com-
mitted a murder were arrested, and after inquiry before a Magistrate
were tried before the Court of Session and convicted. At the time
of the inquiry before the Magistrate, the sixth accused person
absconded, as was recorded by the Magistrate. In their examination
before that officer, the witnesses deposed to the absconder having
been one of the participators in the crime charged against the
prisoners then under trial.  In 1886, the absconder was apprehended
and tried before the Court of Session upon the charge ‘of murder.
Of the witnesses examined at the first trial, only one was living.
He was examined and his deposition given in 1874 was also admitted.
1t was held by Straight, I., that under the special circumstances the
deposition taken in 1874 of the surviving witness was admissible
under this section as corroboration of her evidence given at the trial
of the prisoner.*

Where the plaintiffs sought to establish their pedigree by
proving infer alia that A and B were brothers, it was held that a
statement to that effect made by one of the plaintiffs in a deposition
given long before the controversy in suit arose was admissiblein
evidence.®

A statement by a witness recorded by a Magistrate under s, 164
of the Criminal Pracedure Code is admissible in evidence to corrobo-
rate the statement made by that witness before the Committing
Magistrate and from which statement he resiles in the Sessions
Court.®  The Bombay High Court has held that such statement
i3 not admissible in evidence?

5 Jadu Nath Sarker v, Mokemdra
Nath” Rai Chowdhury, {1907) 12 €.
W, N, 206

1 Emperor v. Rama Sattu, {5002)
3 Bom. L, R, 434.
2 Alistarsms Dasses v, Rai Nundo

Lall Bose, (1900} 5 C, W, N, xvI.
] soth” Idn., s, 1476,
p. 1070,

3 Queen-Imprass v, lodri Singh,
{1836) 8 A, G72.

8 Vethar Kowe v. King-Empero?
{1922) 45 Mag, 706,
2 Ewperor v. Akbsr Dadvo, {1910}

34 Nom. g09
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158, Whenever any statement, relevant under
What maners SeCtion 32z or 33, is proved, all matters
may be proved May be proved either in order to com-
wits enen  tradict or to corroborate it, or in order
statement rel- t0 impeach or confirm the credit of the
o yaertec person by whom it was made, which

3. . .
might have been proved if that person
had been called as a witness and had denied upon
cross-examination the truth of the matter suggested.

COMMENT.

This section deals with corroboration as well as contmdictie_n.
.. - . UL P B L) o

statements, oral or written, or statements made in a judicial pro-
ceeding, by 2 person who cannot be examined as a witness, The
Legislature intends by this section to submit such statements to the
self-same tests of contradiction and corrotoration, in the same way
as if those statements were made by the witness in the box.

159. A witness may, while under exammation,
refresh his memory by referring to any
writing made by himseli at the time
of the tramsaction concerning which he
is questioned, or so soon afterwards that the Court
considers it likely that the transaction was at that
time fresh in his memory.

The witness may also refer to any such writing
made by any other person, and read by the witness
within the time aforesaid, if when he read it he knew
it to be correct.

Whenever a witness may refresh his memory by

reference to any document, he may,
Wheawitacss with the gem\ission of the Court, refer
may wse copy of {0 a copy of such document ;
?&'ﬁ"xff;;:y'.b Prov;i)ged the Court be satisfied that
there is sufficient reason for the non-
production o the original.

An expert may refresh his memory -by reference

to professional treatises. - :

Relreshing
memory,
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Where a person making a dying declaration chances to live, his
statement cannot be admitted m evidence as a dying declaration
under s, 32, but it may be relied on, under this section, to cotrebo-
rate the testimony of the complainant when examined in the case.!

As this section refers to the corroboration of the testimony of
a** witness ** ordinarily before corroborative evidence is admissible
the evidence sought to be corroborated must have been given.*

Englisk law.—The English law on this point is different, It
does not admit such statements.into evidence. The danger of
letting them in lies in the fact that repetition of the same story
over and over again ought not to gain in credence.?

CASES,

In 1874, five out of six persons who were named as having com-
mitted a murder were arrested, and after inquiry before 2 Magistrate
were tried before the Court of Session and convicted, At the time
of the inquiry before the Magistrate, the sixth accused person
absconded, aswas recorded by the Magistrate. In their examination
before that officer, the witnesses deposed to the absconder having
been one of the participators in the cime charged against the
prisoners then under tnal. In 1886, the absconder was apprehended
and tried before the Court of Session upon the charge of murder.
Of the witnesses examined at the first trial, only one was living.
He was examined and his deposition given in 1874 was also admitted.
It was held by Straight, J., that under the special circumstances the
deposition taken in 1874 of the surviving witness was admissible
under this section as corroboration of her evidence given at the trial
of the prisoner.4

Where the plaintiffs sought to establish their pedigree by
proving inter alia that A and B were brothers, it was held that 2
statement to that effect made by one of the plaintiffs ina deposition
given long before the controversy in suit arose was admissible in
evidence.®

A statement by a witness recorded bya Magistrate under s, 164
of the Criminal Procedure Code is admissible in evidence to corzobo-
rate the statement made by that witness before the Committing
Magistrate and from which statement he resiles in the Sessions
Court.®  The Bombay High Court has held that such statement
is not admissible in evidence,?

1 Emperor v. Rama Saltu, (19025 8 Jadu Nath Sarkar v, Makendra
¢ Bom L, R.434. Nath” Rai Chomdiury, (1907) 12 C.
2 Nistarims Dasses v, Rai Nundo W, N, 266,
V. N, xvr [ I':Ilmhdi\'qm v. King-Emperor
1476, (1933) 45 Mad. 766,
P X 476 ? L‘:yspnor v.mbar Tadoo, {1910}
& Queen-Dmpress v, Ishri Singh, Bom. 599,
(1836) g AlL, 67':. 3 s

3 5C.
3 Taylor, toth Edn.
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158. Whenever any statement, relevant under
What matters S€Ction 3z or 33, is proved, all matters
may be proved Mmay be proved either in order to con-
with ‘mpr’f};‘e’d” tradict or to corroborate it, or in order
statement rele- 10 impeach or confirm the credit of the
vant under sec- 1; i
; **- person by whom it was made, which
on3ner sy might have been proved if that person
had been called as a witness and had denied upon
cross-examination the truth of the matter suggested.

COMMENT.

This section deals with corroberation as well as contradiction.
Wl'uml 2 witness is examined in th? case, 'the law gives the party who
statements, oral or written, or statements made 1n a judicial pro-
ceeding, by a person who cannot be examined as a witness. The
Legislature intends by this sectzon to submit such statements to the
self-same tests of contradiction and corroboration, in the same way
as if those statements were made by the witness in the box.

189. A witness may, while under exammation,

Retreshing refresh his memory by referring to any

memory. writing made by himself at the time

of the transaction concerning which he

is questioned, or so soon afterwards that the Court

considers it likely that the transaction was at that
time fresh in his memory.

The witness may also refer to any such writing
made by any other person, and read by the witness
within the time aforesaid, if when he read it he knew
it to be correct.

Whenever a witness may refresh his memory by

reference to any document, he may,
Whenwitness With the permission of the Court, refer
may vsecopyof  to a copy of such document : .
fresh memory, Provided the Court be satisfied that
there is sufficient reason for the non-
production o1 the original. :

An expert may refresh his memory -by. reference

to professional treatises. - .
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Where a nerenn maline - oo o PRI
statement car . . . [N
unders, 32,b - - . . - o
rate the testimony ot the complainant when examined in the case.!

As this section refers to the corroboration of the testimony of
a ** witness ** ordinanily before corroborative evidence is admissible
the evidence sought to be corroborated must have been given.?

English 1aw.—The English law on this point is different, It
does not admit such statements into evidence, The danger of
letting them in lies in the fact that repetition of the same story
over and over again ought not to gain in credence.3

CASES.

In 1874, five out of six pereons wha nara named oo b
mitted a murder were H o
were tried before the ' . . . -
of the inquiry before the Magistrate, the sixth accused person
absconded, as was recorded by the Magistrate. In their examination
before that officer, the witnesses deposed to theab der having
been one of the participators in the crime charged against the
prisoners then under trial. In 1886, the absconder was apprehended
and tried before the Court of Session upon the charge of murder.
Of the witnesses examined at the first trial, only one was living.
He wasexamined and his deposition given in 1874 was also admitted.
It was held by Straight, I., that under the special circumstances the
deposition taken in 1874 of the surviving witness was admissible
under this section as corroboration of her evidence given at the trial
of the prisoner.4

Where the plaintiffs sought to establish their pedigree by
proving infer alia that A and B were brothers, it was held that a
statement to that effect made by one of the plaintiffs in a deposition
given long before the controversy in suit arese was admissible in
evidence.®

A sbosoem

PR .

Magistrate and from which statement he resiles in the St'ss'xonAS‘
Court.® The Bombay High Court has held that such statement
’s not admissible in evidence.?

A Emperor v, Rama Satiy, {1903} 3 Jadu Nath Sarkar v. Mahendro
Nath’ Rar Chowdhury, (1007) 12 C.

t Bom L. R. 434,
2 Nustarini Dasses v. Rai Nundo W.N. 266,
Lall Bose, (1900) 5 C. W. N, xvi & Velliap Kome v. King-Emperor
3 Taylor, foth Edn, s, 1436, (1922) 45 Mad, 706,
7 Emperor v. Akbar Badoo, (1910)

. l0700.
4 Queen-Lmpress v, Ishei Simeh, $ Dom .
{1850) 8 All, 672, 3 3
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158. Whenever any statement, relevant under
What matters section 3z or 33, is proved, all matters
may be proved May be proved either in order to con-
th mp‘;‘;“,:; tradict or to corroborate it, or in order
statement rele. t0 impeach or confirm the credit of the
3:,‘3‘;:‘:;’;"‘ person by whom it was made, which

might have been proved if that person
had been called as a witness and had denied upon
cross-examination the truth of the matter suggested.

COMMENT.
This section deals with corroboration as well as cgntrad' tioLn.

ceeding, by a person who cannot be examined as a witness. The
Legislature intends by this section to submit such statements to the
self-same tests of contradiction and corroboration, mn the same way
as if those statements were made by the witness i the box.

159. A witness may, while under examunation,

Refreshing refresh his memory by referring to any

memory writing made by himself at the time

of the transaction concerning which he

is questioned, or so soon afterwards that the Court

considers it likely that the transaction was at that
time fresh in his memory,

The witness may also refer to any such writing
made by any other person, and read by the witness
within the time aforesaid, if when he read it he knew
it to be correct.

Whenever a witness may refresh his memory by

reference to any document, he may,
Whenwitness With the permission of the Court, refer
ey osecopyel {0 a copy of such document : .
fresh memory, Provided the Court be satisfied that
there is sufficient reason for the now
production o1 the original,

An expert may refresh his memory -by. refaes®

to professional treatises.
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Ty . COMMENT. AN
. One more way of allowing a witness to corroborate his testimony
is to permit him to refresh his memory. He may, during his éx3mi-
nation, refresh his memory— RN
(1}’ by referring to any writing made by himself af the'time of
the transaction concerning which he is questioned? ; e
(2) by referring to any such writing made by any-other person
and read by the witness within the time aforesaid? ; ALt
{3) by referring to professional treatises, if the witness jz.an
expert (s. 150). R
It is not necessary that the writing referred to shodld be’one
which is admissible in evidence. It is immaterial what the docu-
ment is, whether it be a book of account, letter, tradesman’s bill,
notes made by the witness, or any other document which is likely to
assist the memory of the witness. A
It is not Recessary that the witness should have specific re-
T aktam- a4 T4 . BT

o . . ¢« used

et (Y .. R . -,
The grounds upon which the opposite party is permitted to
nspect a writing and to refresh the memory of a witness are three-
fold : (1) to secure the full benefit of the witness’s recollection as to
the whole of the facts, {1/} to check the use of smproper documents ;
and (iif) to compare his oral testimony with his written statcment.?
The section says a witness may refresh his memory, as stated.
He is not bound to do so; and the accused cannot compel him to do
1t.4
It is very doubtful whether a Police Officer can refresh his
memory as to statements recorded by him under s, 162 of the Crimi-
nal Procedure Code, unless the writing is already in and has been
pat to the witness who is alleged to have made the statements.®

CASES. L

The plaints and rccords in a number of suits upon bonds insti-
tuted by the same plaintiff against different persons were destroyed
by fire.” The suits were re-instituted, and duplicate copies of the
plaints were filed. The only evidence of the contents of the bonds,
from which the plaints were prepared, consisted of a register hept
by the plaintif’s clerk of the names of the executants of the bonds.
the matter in respect of which the bonds had been given, the amounts
due thereunder, and the names of the attesting witnesses. From
this register the duplicate plaints had been prepared. It was held
that though the register was not secondary evidence of the contents

t Mangham v, Hubbard, (1828) 8  8Cal, 739, 744.
: (1825 4 lzjulﬂ,:.mu of the Peisison of

B.&C.1g,

2 Zurrongh v. Alartin, (1800) 2 Kals Churn cnuummsusw.x 4
Camp, 112; ANl Sahm v, Emperor, 8 Per flolmwood, J., In Dadon
{r911) 49 Cal, 573, Gan v, The Emperor, (tgob} 10

3 Pet I'eld, J., in In ths matter of W, N, 890, 894,

the Préstion of fAubdao Afahton, (1833)
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of the bonds, yet 1t was a document which might be referred to by
a wnness for the purpose of refreshing his memory, under this
section,t

Collection papers —The collection papers are no evidence
per se, and can only be used when they are produced by a person
who has collected rent in accordance with them and who merely uses
them for the purpose of refreshing his memory.2

Jama-wasul-baki papers — Juma-wasui-baks papers are not
adnussible as independent evidente of the amount of rest mentioned
therein , but the person who has prepared them can refresh his
memory from such papers when giving evidence as to the ameunt
of rent payabie ®

u ped o 4 —An msuff 1y stamped promissory
note can be used for the purpose of refreshing memory ¢

Post-mortem examination repods.—A ynedical man i giving
vidence may refresh his memory by referring to a report which he
has made of s post-mortem examnination, but the report itseif
cannot be treated as evidence §

Dying declaralion —The dying statement of a  deceased
person may be proved in the ordinary way by & person who heard
it ; and the wnting may be used for the purpose of refreshing the
witness's memory.$

Speclal dlary.—The speaal diary may be used by the Police
Officer whe made it, and by pe withess other than such offcer, for
the purpose of refreshing his memory.?

Statemenfs made to the police—Statements made to the
palice and reduced to writing cannot be used as evidence ; but may
be nsed for the purpose of refreshing memory.® S

[66. A witness may alo testify to facts men
Feets tioned in any such document as is men-
st ey 30 ioned in section 159, although he has no
document wen-  specific recollection of the facts them-
fonfes™ = selves, i he is sure that the facts were
carvectly recorded in the decument, .
3 Taruck Natk Mullsch v. Jeamat Samruddan, (1881} B Cal, 211,
Nosya, (1839} 5 Cal, 3s3. 7 Queen-Empress v,  Manni
2" Makomed " Makmosd v, Sefar (3897) 15 All, 390, 7, B,
411, (1885) 11 Cok. 407, 400 8 'Reg. v. Uilamghand Kapur-
3 Akl Chandra " Chowdhry ., thand, {1874) 13 B.H C. 1203 Queen-
Nayu, (xSS%a 10 Cal, 248. Empress v. Sitazam” Vathal, (1887) x1
4 i v, Bullough, {1896} x Bowm. 657; Roghums Singk v, The

Brrcha,
Q. B, 328: Masugham v, Iubbavd, Empress, (1582) ¢ Cal. 3 Bhskao
(BB BB &C, 14 Khan v. The Qutan-Em;‘:gsx, 1885}
§ Roghum Swngh ¥ The Impress, 16Cal, 6303 Sheru Sha wr, The Qreen-
{2852} g Cal, 458, Empress, (1893} 20 Cal 642 ; Empevor
B sk matler of the Petition of v Stewnrd, {3904) 31 Cal “ro30, 2952
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Tlustration,

A book-kecper may testify to facts recorded by him in books regularly kept
1n the course of business, 1f he knows that the books were correctly kept, although
he has the i 1 entereds

COMMENT.

The principle of the foregoing section is carried a step further
bhere. A witness may refresh his memory by a document even
though he has no specific recollection of the facts themselves ; but he
must be sure that the facts were correctly recorded in the document.
If the witness had not correctly recorded the words used by the
speaker but only his impression, then the notes made by him would
be inadmissible to prove the words used.!

* In order that a document may be used as the refresher of
memory, it is by no means necessary that the witness, after having
seen it, should have any independent recollection of the facts men-
tioned therein, or connected therewith ; but it will suffice if he
-a Lamgdbas o b i ik n rnmas hafavn and dhat ‘|v!|en hc saw

- : R forgetting
LR R . .+ . ove seen the
paper, he can still, in conscquence of recognising his signature of
writing upon 1t, vouch for &e y of the d or
swear to the particular fact in question.’

A witness may refresh his memory from a writing made by
another person and inspected and signed by him, at the close of the
day on which it was made, when it brings to his mind neither any
recollection of the facts mentioned therein nor of the writing itself
but when it nevertheless enables him to testify to a particular fact
from the conviction of his mind on seeing the writing which he know«
to be genuine.®

161, Any writing referred to under the provi-

Right of ad- stons of the two last preceding sections

il s must be produced and shown to the ad-

to tefresh me-  Verse party if he requires it: such party

mory. may, if he pleases,{ficross-cxamine the
witness thereupon.

COMMENT.

The opposite fty may look at the writing to see what kind of
writing it is in order to check the use of impmrcr documents.

He has a right to look at any particular writing before or at the
moment when the witness uses it to refresh his memory in order te

g

\
1 Per Wallls, J, In Mylspors 3 Abdul Salim v, Emperos, (1921)
Krisknasami v, Imperor, (1009) 32 49&!.57%
Aad, 38, 895. 4 Der Fleld, Ju in In the mstter ¢f
* "Taylor, tith Edn, s, 1412, fhr_ Petson of Jhubdoo Makt~s.
P Y {$892) 3 Cal. 739, 745.
)
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answer a particular question ; but 1f he then neglects to exercise his
right, he cannot continue to retain the right throughout the whole
of the subsequent examination of the witness.!

** In all cases where documents are used for the purpose of re-
freshing the memory of 2 witness, it is uysual and reasonable—and
if the witness bas no independent recollection of the fact, it is
necessary~that they should be produced at the tnal, and that the
Oggosi!c counscl should have an opportunity of inspecting them, in
order that on cross or re-examination, he may have the benefit of
the witness’s refreshing his mcmoxg' by every part. Neither is the
adverse party bound to put in the document as part of hus evidence,
merely becatse he has looked at it, or examined the witness respect-
ing such entries as have been previously referred to ; but if he goes
{arther than this, and asks questions as'to other parts of the memo-
randorm, it scems that he thereby makes it his own evidence,” 2

162. A witness summoned to produce a docu-
Productionof  TERE shall, if it is in his possession_or
BoeBIEntS pawer, bring it to Court, notwithstanding
any objection which there may be to its
production or to its admissibility. The validity of any
such objection shall be decided on by the Court,
The Court, if it sees fit, may inspect the document,
unless it refers to matters of State,! or take other
cvidence to enable it to determine on its admissibility.
If for such a purpose it is necessary to cause any
Trangationoy Gocument to be translated, the Court
doguments, may, if ji thinks fit, direct the trans-
lator to keep the contents secret, unless
the document js to be given in evidence: and, if the
interpreter disobeys such direction, he shall be held to
have committed an offence unders. 166 of the Indian
Penal Code.

COMMENT.
Under the provisions of Q. XVI, r, 6, of the Civil Procedure
Code, a person may be d {o produce a ¢ without

being summoned to give evidence. He may either attend the
Court personally or may depute another to produce it. In neither
case is he lable to be cross-examined (s. 139). If the document
be in his possession or power, he is bound to bring the document
with him to Court, notwith ding a bjection he may have to
its production {e.g., s5. T30-X31 or ss. 126-129) or admissibility.

3\ In the matter of the Pewhon of  * Taylor, rith Edn,
Jhuboo Mahton, (1882) 8 Cal. 730 .65 e fera

.

Y
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the matter before it, the Court will be able to look at and enquire
into-eyery fact whatever! Each party in a case is interested
in setting up his own case and demolishing the one set up by his
adversary, There is danger in some cases that the whole fruth
may not come out before the Court. The Judge, in order to discover,
or to obtain proper proof of, relevant facts, may exercise very wide
powers indeed ; but they all pivot upon the ascertainment of rele-
vant facts. He may approach the case from any point of view,
and is not tied down to the ruts marked out by the parties, He
can ask (1) any question he pleases; (2} in any form (3) at any
time ; (4) of any witness ; (5) or of the parties ; (6) about any fact
relevant or irrelevant. No party is entitled to object to any such
question or order, or to cross-examine the witness without the leave
of the Court. But out of the evidence so brought out, the Judge
can only use that which is relevant and duly proved. There are
three exceptions to the very wide powers given to the Judge. The
witness cannot be compelled to answer (1) any question or to pro-
duce any document contrary to ss. 121 to I31; or (2) any question
contrary to s. 148 or 149 ; and (3) the Judge shall not dispense with
primary evidence of any document except as provided before.

In civil as well as’in criminal proceedings the Legislature has
vested ample powers 1n the Courts to exercise this power (Civil
Procedure Code, O, X, rt. 2, 4; O, XVI, 1. 14 ; Criminal Procedurc
Code, 5. 540),

** When the counsel for the prisoner has examined or declined
to cross-examine a witness, and the Court afterwards, of its own
motion, examined him, the witness cannot then, without the per-
mission of the Court, be subjected to cr ination, When,
after the examination of a witness by the complainant and the defen-
dant, the Court takes him in hand, ke is put under special pressure
as the Judge is empowered to ask any question he pleases, in any
form about any fact relevant or irrelevant....; and he s, therefore,
at the same time, placed under the special protection of the Court.
which may, at its discretion, allow a party to cross-cxamine him,
but this cannot be asked for as a matter of right. This principle
applies cqually whether it is intended to direct the examination
to the witness's statements of fact, or to circumstances touching his
credibility, for any question meant to impair his credit tends (or is s0
designed) ta get tid of the effect of aﬁall\isanswm, and of each of
them just as much as one that may bring out an inconsistency
or contradiction, It is then a cross-cxamination upon answers—
upon every answer gisen to the Court, and is subject to the Court’s
control,'”?

**In a great number of - cases—probably the vast numerical
majority—the Judge has to conduct the whole trial himsclf. In
all cases he has to represent the interests of the public much more

1 Stepben, 102, ram Mukundpy, (1374) 11 B WL Co
T Ve M, 1, 0o ez, v, Salks - 365,108,




SEC. 165.) EXAMINATION Or WITNESSES. 349

distinctly than he does in England, In many cases he has to get
at the truth, or as near to it as he can, by the aid of collateral in-~
quines, which may incidentally tend tosomethingrelevant ;and it is
most unlikely that he should ever wish to push aninquiry needlessly,
or to go into matters not really connected with it. We have ac-
cordingly thought it ight toarr I 1~-- =ik = ~amamctaagran b0 ocl-
any questions, upon any facts, . ' ‘
proceedings, irrespectively of t - oot .

parties and their agents, and we have inserted 1n tile p a assuneL
declaration that it is the duty of the Judge, especially . criminal
cases, not merely to listen to the evidence put before him, but to
inquire to the utmost into the truth of the matter. We do not
think that tl:e English tthories, that the public have no interest in

R AT (N Oy

~ndicme naroht ta he

" . e
1

alidaley nages-
sar . i him
by ) . - " the
facts actpally stand, In order to do this it will frequently be neces-
sary for him to go into matters which are not themselves relevant
to the matter in 1ssue, but may lead to sometking that is, and it is
in order to arm Judges with express authority to do this that this
section bas been framed.”?

It is not the province of the Court to examine the witnesses,
unless the pleaders on either side have omitted to put some material
question or questions ; and the Court should, as a general rule, leave
the witnesses to the pleaders to be dealt with as laid down in
5. 138.2

There is nothing in this section debarring or disqualifying a
‘party to a proceeding from cross-examining any witness called by
the Court. All that the section says is that a party to a proceeding
should not be allowed to cross-examine a witness upon an answer
. \
to the suit.4  The accused should be given an opportunity to cress-
examine him,$

During police investigation the examination of an accused

by a Magistrate by way of cross-examination is improper.
1 Proceedmngs of the Legislative 4 Tanm

Charan Chowdhsy ~.
Councat, Saroda Sundari Dass, (:850) 3 B. T
2 Per Gasth, C. J., m Noor Bux R, (A.C) 145,
Kazi v The Empreis, (1860) 6 Cal. s T the maitey of he Empless v
279, 283, Grisk  Chundey  Talukdar, 3;
3" Gopal Lall Seal v, Manich Lall Cal. en e pei)

5
Cal, 614; Molendro Nath Das Gupta
Seal, (1897} 24 Cal, 288, 200. v. Dmperor, (1902) 29 Cal, 387. i
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the matter before it, the Court will be able to look at and enquire
into-every fact whatever! Each party in a case is interested
in setting up his own case and demolishing the one set np by his
adversary, There is danger in some -cases that the whole truth
may not come out before the Court, The Judge, in order to discover,
or to obtain proper proof of, relevant facts, may exercise very wide
powers 1ndeed ; but they all pivot upon the ascertainment of rele-
vant facts, He may approach the case from any point of view,
and is not tied down fo the ruts marked out by the parties, He
can ask (1) any question he pleases ; {2} in any form (3) at any
time ; (4) of any witness ; {5) or of the parties ; (6) about any fact
relevant or irrelevant. No party is entitled to object to any such
question or order, or to cross-examine the witness without the leave
of the Court. But out of the evidence so brought out, the Judge
can only use that which is relevant and duly proved. There are
three exceptions to the very wide powers given to the Judge. The
witness cannot be compelled to'answer (1) any question or to pro-
duce any document contrary to ss. 121 to 131 ; or (2) any question
contrary to s. 148 or 149 ; and (3) the Judge shall not dispense with
primary evidence of any document except as provided before.

In civil as well as’in criminal proceedings the Legslature has
vested ample powers in the Courts to exercise this power (Civil
Procedure Code, 0. X, 1T. 2, 4 ; 0. XVI, 1. 14 ; Criminal Procedurc
Code, 5. 540).

* When the counsel for the prisoner has examined or declined
to cross-examine a witness, and the Court afterwards, of its owp
motion, examined him, the witness cannot then, without the per-
mission of the Court, be subj d to cra ination, When,
after the examination of a witness by the complainant and the defen-
dant, the Court takes him in hand, he is put under special pressure
as the Judge is empowered to ask any question he pleases, in any
form about any fact relevant or irrelevant.,..; and he s, therefore,
at the same time, placed under the special protection of the Court,
r’h‘lc‘l: may, at iES dis‘cre‘tign, allow a party to grossf_z:g\ming h_u?.

them just as much as one that may bring out an inconsistency
or contradiction. It is then a cross-examimation upon answers—
upon every answer given to the Court, and is subject to the Court’
control.”?

*In a great number of cases—probably the vast numerical
majority—the Judge has to conduct the whole trial himsclf. In
all cases he has to represent the interests of the public much more

1 Stepben, 162 ram Muhundgi, {1874) 11 B. H, C.
? Per West, J..in Mleg v Sathae + 166,168,
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distinctly than he does in England. In many cases he has to get

at the truth, or as near to it as he can, by the aid of collateral in-
PSR I ety FRpi TR S DORS A RS S sl

cordingly thought it right to arm Judges with a general power toask
- - - < rwitnesses, at any stage of the
es of evidence binding on the
' c¢inserted in the bill a distinct

. Judge, especially 1n criminal

cases, not merely to listen to the evidence put before him, but to
inquire to the utmost into the truth of the matter. We do not
thinlk that t?e English theorics, that the public have no interest in
Cet e B e R R - -

the rtesult of anything better than carelessness and apathy in
England

¢ In India, in an enormous mass ot cases, it 1s absolutely neces-
sary that the Judge should not only hear what is put before him
by others, but that lie should ascertain by his own inquines how the
facts actually stand. In order to do this it will frequently be neces-
sary for him to go into matters which are not themselves relevant
to the matter in issue, but may lead to something that is, and 1t is
in order to arm Judges with express authonty to do this that this
section has been framed.'

It is not the province of the Court to examine the witnesses,
unless the pleaders on cither side have omitted to put some material
q:estion or questions ; and the Court should, as a general rule, leave
the \g'iztnesses to the pleaders to be dealt with as laid down in
s. 138

There is nothing in this section debarring or disqualifymng a
party to a proceeding from cross-examining any witness called by
the Court. All that the section says is that a party to a proceeding
should not be allowed {o cross-examine a Witness upon an answer
given BX‘ him‘ t_? a ’S:xesti‘onpt’t by |the Caurt without th‘c permission

py VK

was that

B . 1€ parties

= Lo ' to cross-
examne him.*

During police investigation the examination of an accused

by a Magistrate by way of

! Proceedings of the Legislative
Council,

2 Per Garth, C. J., in Noor Bux
Kazi v, The Empress, (1880) 6 Cal.

279, 283,
3 Gopal Lall Seal v, Manich Lall
Seal, (1897) 24 Cal, 288, z00.

cross-examination is improper,
4 Tarom Charan Chowdhry =
Sarodas Sundars Dass, (1869) 3 . L.
R.(A.C) 145,
S In the maller of the Enpress v.
Grish Chunder Talukdar, {1879) s
Cal. 614; Mokendro Nath' Das Gupta
v. Lmperor, (1902) 29 Cal, 387,
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In this course of a policc investigation a Magistrate is en-
titled to record (under s. 164, Criminal Procedure Code), any
voluntary statement made by the accused person but he is not
enhtl(ed to examine the accused person in respect of the facts of the
case.

Proviso 1.—This proviso says that the judgment must be
based upon facts declared by this Act to be relevant (ss. 5-55) and
duly proved (ss. 56-100). The Judge will not be permitted to
found his judgment upon the class of statements to which he may
resort as indicative evidence, for the reason that it would tempt
judges to be satisfied with second-hand reports, wonld open & wide
door to fraud, and would waste an incalculable amount of time.?

Proviso 2.—This provise subjects the Judge to the provisions
contained in ss. 121-131, s. 148 and s. 149. The Judge has the
power of asking irrelevant questions to a witness, if he does so in
order to obtain proof of relevant facts, but if he asks questions with
2 view to criminal proceedings being taken against the witness, the
witness is not bound to answer them, and cannot be punished for
not answering them under s. 179, Indian Penal Code.?

Consent ot parties renders admissible the evidence given in 2
previous judicial proceeding.—Evidence recorded in a previous
judicial proceeding between the same parties is admissible in
a subscquent procceding by the consent of both parties.t Con-
sent or want of objection to the reception of evidence which is
irrelevant cannot make the evidence relevant, but consent or want

Clause 2,—~The proof of a previous conviction not contem-
plated by s. 75 of the Indian Penal Code may be adduced after
the accused is found guilty, provided the previous conviction 1s
relevant under the Indian Evidence Act.®

166. In cases tried by jury or with assessors, the
Powerofyury JUFY O assessors, may put any questions
or assessors to t0 the witnesses, through or by leave
putqusstions.  of the Judge, which the Judge himsell
might put and which he considers proper.

1 Gya Singh v. Mohamed Soh. Sakib, (1930) 43 Mad, voy, r. b
man, (1001) s C. W. N. 864, 865, Pomnuswami FPsllai v, Swngara®
866, Pillay, (1018) 41 Mad. 731, overrufed
2 Stephen, 162, 103, 8 'Srs Rajak Prakasarayanim Gare
3 Queen-Empress v. Hars Laksk- v, Venkats Roo, {1912} 38 Blad. 1@
mn-}l“s) 1o Lom. 185, & Imperor v, Ismasl  Althsw
4 fasnab Mibi Saheda v, Hyderally  (i014) 16 Dom. B K. 034,



CHAPTER XL
OF IMPROPLR ADMISSION AND REJECTION OF EVIDENCE.

167. The improper admission or rejection of evi-

No pew tma  GCRCE shall not be ground of itself for a

tor  ymproper Tew trial or reversal of any decision
admsonorte in any case,' if it shall appear to the
Iawr ' Court before which such objection is
raised® that, independently of the evi-

dence objected to and admitted, there was sufficient

evidence to justify the decision, or that, if the rejected?®
evidence had been received, it ought not to have
varied the decision. ’

‘

COMMENT,

imission, or of evid
rejection
15 no ground for v
a ew irial, or reversal of any decision

The improper

if
(a) 1 case of umproper adnmission— '
there is sufficient evidence to justify the decision, independ-
ently of the evidence objected to and admitted ; or ‘
(8)  in case of improper refection— ‘
the decision could not be varied, if the rejected evidence had
been received, ‘

The object of the section is that the Court of Appeal or Revision
will not disturb a decision on the ground of improper admission or
rejection of evidence, if in spite of such evidence, there are sufficient
materials in the case to justify the decision.! In other words,
technical objections will not be allowed to prevail, where substantial
justice appears to have been done.

Civll and criminal cases.—The provisions of the scction are
made applicable by the clearest possible 'words to all judicial
proceedings in or before any Court.z "It applies to civil cases ; and
to criminal cases whether or not the trial has been had before a
jury.® If the nature of the mischief which the section was intend-

t Sce the obscrvations of the 358, 374. .
Prnivy Council in_ Mokur - Sing v. 3 Per Westropp, C. [., in Ie-
Giuriba, (1870) 6 B.L. R. 495, 409 peratny v Putamber Jina, (1872) =

2 Per Sargent, C. J., in Ileg v. ‘Bom. 01, 65.

Navrogi Dadabhai, (1872) 9 B H.C
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In this course of a police investigation a Magistrate is en-
titled to record {under s. 164, Criminal Procedure Code), any
voluntary statement made by the accused person but he is not
cnﬁt}ed to examine the accused person in respect of the facts of the
case.

Proviso 1.—This proviso says that the judgment must be
based upon facts declared by this Act to be relevant (ss. 5-55) and
duly proved (ss. 56-v00). The Judge will not be permitted to
found his judgment upon the class of statements to which he may
resort as mndicative evidence, for the reason that it would tempt
judges to be satisfied with second-hand reports, would open a wide
door to fraud, and would waste an incalenlable amount of time.?

Proviso 2.—This provise subjects the Judge to the provisions
contained in ss 121-131, 5. 148 and s. ¥49. The Judge has the
power of asking irrelevant questions to a witness, if he does so in
order to obtain proof of relevant facts, but if he asks questions with
a view to criminal proceedings being taken against the witness, the
witness is not bound to answer them, and cannot be punished for
not answering them under s, 79, Indian Penal Code.3

Consent ot parties renders admissible the evidence given in 2
previous Judicial pr ding.—Evidence ded in a previ
judicial proceeding between the same parties is admissible in
a subsequent procceding by the consent of both partiest Con-
sent or want of objection to the reception of evidence which is
wrrelevant cannot make the evidence relevant, but consent or want
of objection to the wrong manner in which relevant evidence should
be brought on record of the suit disentitles parties from objecting to
such evidence in a Court of Appeal’

Clause 2,—The proof of a previous conviction not conten-
plated by s, 75 of the Indian Penal Code may be adduced after
the accused is found guilty, provided the previous conviction is
relevant under the Indian Evidence Act$

166. In cases tried by jury or with assessors, the
Powerofjury JUIY_OF assessors, may put any questions
or assessors to to the witnesses, through or by leave
patquestions  of the Judge, which the Judge himself
might put and which he considers proper.

t Gya Simgh v. Molamed Solhi- Sahib, {1930) 43 Mad, 6oy, ¥. ¥ i
max, (1901) § C, W. N 84y, 865, Pommusaami Pillai v, Singaram
265, Pullay, (1918) 41 Mad, 731, overruled

2 Stephen, 162, 103 S Sri Rajah Prakasarayanim Gars
3 Queen-Em, V. Hars Laksh- v, Venkata Rao, (1912) 38 Mad. sto
L or v, Ismaif  Ahthen

m:n,}lﬂsj) 10 Bom, 183. mpey
¢ Jawnab Bibs Saheds v. Hydesally  {1o1g) 16 Bom, 1. R, 934,



CHAPTER XL
OF IMPRUPLR ADMISSION AND REJECTION OF EVIDENCE.

167. The improper admission or rejection of evi-

o sew tna dence shall not be ground of itself for a
for smproper Dew trial or reversal of any decision
sdmswonorte in any case,' if it shall appear to the
Tenee " Court before which such objection is
raised® that, independently of the evi-

dence objected to and admitted, there was sufficient
evidence to justify the decision, or that, if the rejected”
evidence had been received, it ought not to have

varied the decision '
COMMENT.
The 1mproper
admission, or of evidence
rejection

15 no ground for
. a new trial, or reversal of any decision
1
(a) 1 case of improper admission— '

there 1s sufficient evidence to justify the decision, independ-

ently of the evidence objected to and admitted ; or ‘
1n case of improper rejection— .

the decision could not be varied, 1f the rejected evidence had
bten received, '

The object of the section 15 that the Court of Appeal or Revision
will not disturb a dectsion on the ground of improper admission or
rejection of evidence, if in spite of such evidence, there are sufficient
materjals in the case to justify the decision,! In other words,
technical objections will not be allowed to prevail, where substantial
justice appears to have been done.

Civil and criminal cases.—The provisions of the section are
made applicable by the clearest possible 'words to all judicial
proceedings in or before any Court.2 "It applies to civil cases : and
to criminal cases whether or not the trial has been had before a
jury.? If the nature of the mischief which the section was intend-
l‘r:vyseeCo ll:‘e " obsen;alh,ons stgf the 358, i‘".

uncil in Mohur - Sing v 3 Per Westropp, C. J., in fm.
Ghuriba, (L870) . R. 435, ina n
2 Per éarge}:t? g, L],f{ s o) 11’3‘0';‘.":[,‘25 Futamber Jina, (1873) =
Navrogi Dadabha), {1872) 9 B.H.C.
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ed to remedy is considered, there is at least as much reason why
it should apply to criminal as to civil proceedings.!

Civil.—In the case of first appeals, the provisions of this sec-
tion have to be read with s. g9 of the Civil Procedure Code (Act V'
of 1908), which provides : ** No decree shall be reversed or substan-
tially varied nor shall any case be remanded, in appeal on account
of....any error, defect or irregularity in any proceedings in the
suit not affecting the merits of the case...,” Seealso O. XLI, 1T. 27
to 29,
In second appeals, one of the grounds justifying the appeal is
“a substantial error or defect in the procedire....which' may
possibly have produced error or defect in the decision of the case upor
the n’t_m'ls ** [s. 100 (1) {c) of the Civil Procedure Code of 1908].2

iciane

Thara ic hmwapar a meaat Aiffiaalbe in annlving the nen

) .
to entertain questions of law. Tts duty being thus confined, when
cvidence has been wrongly admitted by the Court below, the Hiﬁh
Court has, generally speaking, no right to decide, whether the
remaining evidence in the case, other than that which has been
improperly admitted, 1s sufficient to warrant the finding of the
Court below. The only cases which it may with propriety dispose
of under such circumstances without a remand, are those, where
independently of the evi improperly admitted, the lower
Court has apparently arrived at its conclusion upon other grounds.®
Where the first Court improperly admitted evid the High
Court interfered and remanded the case for new trial* :
The omission to receive an important document® or to examine
4 material witness$ justifies a reversal of the decision.
Criminal.—In criminal cases also the Legislature has provided
a similar safeguard. ‘' No finding, sentence or order passed by &
Court of competent jurisdiction shall be reversed or altered....on
appeal or revision, on account. . . .of any misdirection in any charge
to the jury unless such error, omission, irregularity, want or mis-
direction has 1n fact occasioned a failure of fustice [5. 537 (d) of the
Criminal Procedure Code.]
When a part of the cvidence which has been allowed to go to
the jury is found to be imvelevant and inadmissible, it is open to

1 Per Garth, €, J, in Queen v. 4 Palakdhary Rav v, JManners,

-
Hurnbole Chunder Ghose, (1876} 1
Cal. 207, 216; Emperor v, Fanchu
Das, (1910) 47 Cal, 671, 7. B,
3 Dadu_Gomer v, Idoo

(xquz 19 C. W. N, 1148,

3 fler Garth, C. J, in Woms
Chunder Chatterses v, Chundes Churn
Roy ChowdAry, {1891) 7 Cal, 293, 396

" Mian,

t] 23 Cal, 1979. s
¢ %”)7,‘,3,34, .TI?tgflun v, Durjsl
Begam, (1834) 8 Bom. 377 Talmv:
Singh v, Dhagwan Das, (1907) 12
C. W.N,312,8C. L. J. 347

s dfons Lal  Dandopadkya -
Khiroda Das, (1893) 20 Cal. 74%
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the High Court in appeal either to uphold the verdict upon the
remainng evidence on the record under this section or to quash
the verdict and order a retnal.!

Letters Patent, ¢l. 26.—The provisions of this section apply
to the High Court when actung under ¢l 26 of the Letters Patent.?
Section 12 of the Lower Burma Courts Act is sismlar to this clause,
and this section therefore applies to preceedings under 1t.3

1. *In any case.’—These words are very wide and include
cnminal trials by jury.

2. ¢ The Court belore which such objection is ralsed,’—The
Court which 15 to decide upon the sufficiency of the evidence to
support the conviction 1s the Court of Review or the Appellate
Court,® but not the Court below.$

3. ¢Decision.’—The word ‘decision’ is more generally used

as apphicable to civil p dings, but it is by no means inappropriate
to criminal €ases and if 1t was the intention of the Legislature to
use an expression "which would apply equally to cwvil as to criminal
proceedings, there is probably no other word which would have
answered their purpose better.”

English law.—The English law upon the subject is contained
in 0. XXXIX, r. 6, Rules of the Supreme Court, the material portion
of which runs as follows i—

““ A new trial shall not be granted on the ground of mlsdlrec—
tion or of the improper or rej of or
because the verdict of the jury was not taken upon a question which

the Judge at the tnal was not asked to leave to them, unless in the

opinion of the Court to which the application is made some sub-
stax;ua.l wrong or miscarriage has been thereby occasioned at the
tua "

It will be seen from the Orders” ¢+ — —*r  wvoo
the Indian, on two .

Rt I LIRVOR S Y

the section the decision may also be reversed,

1 Queen-Cmpress v. Ramckandra 47 Cal, 671, ¥.

Govind Horshe, (1805) 19 Bom 7493 8 Thewn Mym b ng-Empnar,

Contra, Wafadar Rhan v, Queen- o) sl B R.6

Lmpress, (1804) 21 Cal, 955, Dal Per  Jardme, J, % Queen-

Ssngh v, Emperor, (1917) 19 Bom. L‘m;ytss V.  Ramchandra Gownd

L R. 510, ». C; Ramesh Chandra Harshe, (1895) 19 Bom 749, 762

Dasv Emp:mr (vHr)lg):? Calcg'”d 8 Per \Ves;’mpp. C. Ju i Im-
V. urribole undey eralrex v tamber  Jina, 8

c/.m (1876) 1 Cal. 207; Imperatrix fBo 7 s

v Pijamber Jina, (1877) z Dom. 6 Fer Ganh C I. in Queen v.
613 Dmperor” v. Narayen, (1907) K Hurribole Chunder Ghose, {1876) 1 Cal.
Bom. L R, 780, 32 Bom, 111, F. 207, ,zl7

Sce Emperor v, Banchus Das, ‘1920) 3 b, 12
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SCHEDULE.

LNACTMENTS REPEALED.
{Sce Section 2,

Number and year

cap 57

Stat 14 & 15 Vie,
cp 99

Act XVof 1852,

Act XIX of 1853

Act 11 of 183,

Act XXV af 1801,

Title "

.Stat 26 Geo ILI,| lor the further regulation of

the trial of persons accused
of certain offences comnutted
m the Last Indies; for re-
pealing so much of an Act,
made i the twenty-fourth
year of thereignof His pre-
sent Majesty (intituled * An
Act for the better regula-
tion and management of the
affairs of the East India
Company, and of the British
possessions 1n India, and for
establishing a Court of Judi-
cature for the more speedy
and effectual trial of persons
accused of offences commut-
ted an the East Indies”)
as requires the servants of
the East India Company to
deliver inventories of ther
estates and effects; for ren-
derang the lans more effect-
val against persons unlaw-
fully resorting to the East
Indies: and for the more
easy proof, 1n certamn cases,
of deeds and wrtiags exe-
cuted 1n Great Brtain or
ndia,

To amend the Law of Evidence.

To amend the Law of Lvidence.

To amend the Law of Evidence
in the Cwvil Courts of the
Cast India Company i the
Bengal Presidency.

Tor the further improvement
of the Law of Exvidence.

Tor simplifying the procedure
ourty of Cniminal
Judicatare not  established

by Roral Charter

o e e ..

xtent of repeal.

Section 38 so far as
1t relates to Courts

of Justice in the
Fast Indtes.

Scction 11 and  so
much of section

19 as, relates 30
Brtish fndia,

So much as has not
been heretofore re-
pealed.

Section 10

So much as has not
been hetctofore re-

aled

Sectinn 237.




SUMMARY.

THE law of evidence is the most important branch of adjective
faw, It is to legal practice what logic 1s to all reasoning. With-
out 1t, trials muight be infinitely prolonged, to the great detni-
ment of the public, and the vexation and expense of sutors.
It is by thus that the Judge separates the wheat from the chaff

safety among the burmng ploughshares of perjury, forgery, and
fraud that beset lus footsteps, and to rest his yudgment on a basis
of probabilities at least comparatively satisfactory to his own
mund.!

Before the passing of the Indian Ewidence Act the principles
of the English law of evidence were followed by Courts in India 1n
presidency towns. In the fusstl towns Mahomedan law of
evidence was followed for some time by Brntish Courts, but sub-
sequently various Regulations dealing with principles of evidence
were passed for the guidance of mofussil Courts Act II of 1855
partially codified the law of evidence But it did not affect the
practice 1n vogue 1n mofussil Courts In 1868 Mr. (afterwards
Sir Henry Summer) Maine prepared a Draft Bill of the Law of
Ewidence, but it was abandoned as not suited to the country
In 1871 Mr. (afterwards Sir James Fitz James) Stephen prepared
a new draft which was passed as Act I of 1872.

The Indian Ewvidence Act has codified the rules of English
law of evidence with such modifications as are rendered necessary
by the peculiar circumstances of this country. But the Act is
not exhaustive, and cases do arise for the sclution of which prin-
ciples of common law are resorted to. The Code, though chiefly
drawn upon the lines of the Enghsh law of ewidence, was not 1n-
tended to be a servile copy of it.

The object of codification is that, on any point specifically
dealt with by an Act, the law should be ascertained by interpret-
ing 1ts language, instead of, as before, roaming over a vast num-
ber of authorities to discover what the law is, and extracting it by
a critical examination of the prior decisions.?

One great object of the Evidence Act was to prevent laxity
in the admissibility of evidence, and to introduce a more correct
and uniform rule of practice than was previously in vogue. The

1 Norton, [1891] A C. 107,
2 Bank of England v. Vaghano, -
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Number and year !

.Stat, 26 Geo III,
cap. s7.

Stat

14 & 15 Vic,
cap 99
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Act XIX of 1853,

Act Il of 1835,

Act XXV ol 1801
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Title |

bor the further regulation of
the trial of persons accused
of certain offences committed
w the East Indies; for re-
pealing so much of an Act,
made 10 the twenty-fourth
year of thereign of His pre-
sent Majesty (intituled ** An
Act for the better regula-
tion and management of the
affairs of the East India
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dermg the laws more effect-
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fully resorting to the East
Indies, and for the more
easy proof, 1n certain cases,
of deeds and writings exe-
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India

Toamend the Law of Evidence

To amend the Law of Evudence.

Toamend the Law of Evidence
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East India Company in the
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SUMMARY.

TrE law of evidence 1s the most 1mportant branch of adjective
law. It is to legal practice what logic 1s to all reasoning.  With-
out it, tnals might be infimitely prolonged, to the great detri-
ment of the public, and the vexation and expense of suitors,
It is by this that the Judge separates ‘tlllcl\\'hc‘at from the chaft

safety among the burning ploughshares of perjury, forgery, and
fraud that beset Ius footsteps, and to rest is judgment on a basis
of probabilities at least comparatively satisfactory to his owp
mind.}

Before the passing of the Indian Ewvidence Act the principles
of the English law of evidence were followed by Courts in India n
presidency towns In the mofussil towns ~Mahomedan law of
evidence was followed for some time by Brtish Courts, but syb.
sequently various Regulations dealing with principles of evidence
were passed for the guidance of mofussil Courts ~ Act IT of 185
partially codified the law of evidence But 1t did not affect the
practice 1n vogue in mofussil Courts. In 1868 Mr, (afterwarg,
Sir Henry Summer) Maine prepared a Draft Bill of the Lay o;
Ewidence, but it was abandoned as not suited to the country
In 1871 Mr (afterwards Sir James Fitz James) Stephen Prepared
a new draft which was passed as Act I of 1872,

The Indian Ewidence Act has codified the rules of
law of evidence with such modifications as are rendered necessar
by the peculiar circumstances of this country. But the Act Y
not exhaustive, and cases do anse for the sclution of which pri 1
ciples of common law are resorted to. The Code, though Chiel;‘:
drawn upon the lines of the English law of evidence, was not i"
tended to be a servile copy of it. ne

The object of codification 1s that, on any peint specifically
dealt with by an_Act, the law should be ascertained by ln(expm)
ing its language, instead of, as before, roaming over a’vast .
ber of authorities to discover what the law 15, and extracting it iy
a critical examination of the prior decisions 2 by

One great object of the Evidence Act was to prevent Iy
in the admissibility of evidence, and to introduce a more co::“y
and uniform rule of practice than was previously in vo ° ]‘]“
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! Norton, [1891) A. C. 107,
2 Bank of England v, Vaglano. >
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356 THE LAW OF EVIDENCL,
Evidence Act is not intended to do more than prescribe rules for
the admisaibility or otherwise of evidence on the issue as to which
the Courts have to record findings.

The main principles which underlie the law of evidence are:
(x) evidence must be confined to the matters in issue ; (2) hearsay
evidence must not be admitted; and (3) the best evidence must
be given in all cases

The following tabular scheme? sufficiently explains the general
arrangement of the Indian Evidence Act.—
The object of legal prec edings is the determiration

of mghts and hahi mc{.‘s: ';lhxch depend on facty

' —connected with  the
| fssrie § 5—16
[—adnussions, § 1731
— i [—-statcments by persons
] I who  canmot  be
In issue, (§ 3) Re'evant to called as  witnesses,
thessie (§3) 32—
which may be- - -.—statements under  spe-
— PR cal circumstances,
§ 34—9,
_judgments  in  other
case-, § 4014,
—oprintons, § 45 51,
I chanacter, § 5285
. Uhey may be
. | )
Judieially noticed, proved by proved by —~primary  or Be-
ch fu aral evidence, ~ documen‘ary candary,
¢h av evidence (ch v) §61—6
which ttested or  un-

This Praof must be produced by tne

attested
§ 6773

—public or private,
—78

part- on whom the burden of §74
proof rests, (h 11} unless heis —~sometimes pre-
estopped (ch vui}) sumed to  be
! genmne
If given by witnesses {ch ix } they | §78-50
m st tostify, subect to ru'esas —exc'nsive  or  not
to eximination {¢ch x) Conse- of oral evidence,
quenceof mistakeadefined ch xi s vi

The Evidence Act ts divided into three Parts comprising
eleven Chapters, Part I consists of two Chapters dealing with
dsfinitions and relevancy of facts, Part 11 comprises Chapters 111
to V which provide for proof of facts by oral or documentary evi-
drnee.  Part 11T embodies Chapters VI to XI which contain rules
or the production of evidence in Court and the dutics of the Court
in dealing with the evidence produced before 1t,

I Stephen's Introduction, p, 12,
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ART I.

ReLevaxcy oF Facts,
Chapter 1 deals with definitions of varlous terms.

* Evidence* means and includes— . .

(1) Oral evidence, f.c., all statements which the Court permits
or requires to be made before it by witnesses, in relation to matters
of fact under inquiry.

(z) Documentary evidence, i.c., all documents produced for
the inspection of the Court.

Evidence may be given in any suit or proceeding (A) of every
{fact in1ssue, and {B) of relevant facts {s. 3).

(A) ¢Fact.’—It means and includes—(1) any thing, state of

things, or relation of things, capable of being percerved by the
senses ; (2) any mental condition of which any personis conscious
s. 3).
f 3)The expression ’ facts in 1ssue’ means and includes any fact
from which, etther by itself or in connection thh. other facts, the
existence, non-existence, nature or extent of any rlgl:lt,llablhi}'. or
disability, asserted or denied in any suit or proceeding necessarily
follows (s. 3).

(B) Relevant tact.—One fact 1s sard to be relevant to another
when the one 1s connected with the other i any of the ways
relating to the relevancy of facts {s 3).

Presumptions.—The topic of * presumptions’ has been referred
to ins. 4. A presumption means a rule of law that Courts
and Judges shall draw a particular inference from a particular
fact, or f{rom particular evidence, unless and until the truth of
such inference 1s disproved. Presumptions are divided into pre-
sumptions of fact (“may presume” of the Evidence Act) and
presumptions of law. Presumptions of law are again sub-divided
into presumptions of law absolute or conclusive (“ conclusive proof **
of the Evidence Act, and presumptions of law disputable or rebut-
table (** shall presume ** of the Evidence Act).

Whenever it * Tt T

‘may presur .
unless and until i . . . .

“shall presume * a fact, it shall regard such fact as proved,
unless and until it is disproved.

When one fact is declared by this Act to be conclusive proof
of another, the Court shall, on proof of the one fact, tegard the
other as proved, and shall not allow evidence to be given '
purpose of disproving it (s, 4). )
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Chapter II.—What facts are relevant.—The following facts are
relevant.—

1. Facts so connected with a fact in issue as to form part
of the same transaction (5. 6).

2. Facts which are the occasion, cause, or cffect, of relevant
facts or facts 1n 1ssue (s 7).

3. Facts showing 2 motive or preparation for, or previous
ot subsequent conduct 1n relation to, any fact in issuc or relevant
fact (s. 8)

4 Facts (1) necessary to explain or introduce a fact in issue
or relevant fact, or (2) which support or rebut an inference sug-
gested by such a fact, or (3) which establish the identity of any
thing or person whose 1dentity 1s relevant, or (4) winch fix the
time or place at which any fact in 1ssue or relevant, happened,
or (5) which show the relation of parties by whom any such fact
was transacted (s. g). o

5 Anything said, done or written by a conspirator in
reference to the common intention of all the conspirators {s. 10).

6. Facts (1) that are inconsistent with any fact in issue or
televant fact; or (2) which make the existence or non-existence
of any fact 1n 1ssue or relevant fact highly probable or improb-
able (s 11).

7. Facts which will enable the Court to deterrmne the
amount of damages which ought to be awarded (s. 12).

Where the question 1s as to the exstence of any right
or custom—(3) any transaction by which the right or custom in
question was created, claimed, modified, recognised, asser(c}l
or denied, or which was inconsistent with its existence; (2) parti-
cular instances in which the right of custom was (a) claimed,
?ccogx)uscd or exercised, or (b) disputed, asserted, or departed from

s. 13).

Facts showing the existence of any state of (1) mind (e.g.,
intentton, knowledge, good faith, neghgence, rashness, ill-wall,
good-will}, (2} body, or (3) bodily fecling, when such state of
mind or body 1s relevant (s. 14).

10. When the question is whether an act was accidental
or intentional—the fact that it formed part of a series of similar
occurrences (s. 15).

1£. Edstence of any course of business according to which
;m acf)l regarding which there is a question would have been done

s. 16),

Sections 17-55 deal with statements which are relevant under

certain circumstances. The<e include—
1. Admissions,

1I.  Confessions.

III.  Statements by persons who cannot be called as witnesses,

1V. Statements under special circumstances,

V. Judements of Courts,
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VI. Opinions of third persons.
VII. Character of parties.

f. Admisstons.—The Ewvidence JAct deals with admissions
as follows :—

1. An admission 1s a statement, otal or documentary, winch
sugeests any infercnce, as to any fact 1n issue or relevant fact,
and which 1s made by—

{f} a party to the proceeding ;

{15} an agent authonsed by such party ;

(#if) a party suing or sued in a representative character making
admissions while holding such character , .

(i) a prrson who has a propnetary or pecuniary interest in the
subject-matter of the suit dunng the continuance of such interest ,

(v) a person from whom the partics to the swit have denved
their interest in the subject-matter of the smt durning the con-
tinuance of such interest (s. 18);

(v} a person whose position 1t 1s necessary to provein a swit,
1f such statements would be relevant 1n a stut brought by or against
hrmself (s 19),

(vii) a person to whom a party to the suit has expressly referred
for information (s. 20).

2. An admission 1s relevant and may be proved as against
the person who makes 1t or his representative 1n interest It
cannot be proved by or on behalf of the person who makes 1t or

by his representative, except in three cases—

(#) when 1t 1s of such a nature that, 1if the person making it
were dead, 1t would be relevant as between third persons unders. 32;

(b) when 1t consists of a statement of the existence of any
state of mind or body made at or about the time when such state
of mund or body existed and is accompanied by conduct rendering
1ts falsehood improbable ;

{¢) ifat1s relevant otherwise than as an admission (s. 21).

Oral adnussions as to contents of a document are not
relevant unless (1) the party proposing to prove them shows that
he is entitled to give secondary evidence of the contents of such
1 or (z) the i of the d produced is
in question (s. 22). According to English law such admissions
may be used as proof.

4. Anadmission is not relevant in a civil case if it is made
{1} upon an express condition that evidence of it is not to be
given, or (2} under circumstances from which the Court c¢an infer
that the parties agreed together that evidence of it should not be
given (s. 23). A barrister, pleader, attorney or vakil is not
exempted from giving evidence of any matter of which he may be
compelled to give evidence under s. 126 (s. 23, expln.).

. An admission is not a conclusive “proof of the matter
admitted, but it may operate as estoppel (s. 31).
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Chapter I1.—What Jacts are relevant.—The following facts are
relevant,—

1. Facts so connected with a fact in 1ssue as to form part
of the same transaction {s. 6).

2, Facts which are the occasion, cause, or cffect, of relevant
facts or facts m issue (s. 7). .

3. Facts showing a motive or preparation for, or previous
or subsequent conduct in relation to, any fact in 1ssue or relevant
fact (s. 8). X

4 Facts (1) necessary to explain or introduce a fact in issue
or relevant fact, or (z) which support or rebut an inference sug-
gested by such a fact, or (3) which establish the identity of any
thing or person whose identity is relevant, or (4) which fix the
time or place at which any fact in issue or relevant, happened,
or (5) which show the relafion of parties by whom any such fact
was transacted (s. g). L

5. Anything smd, done or wntten by a conspirator in
reference to the common intention of all the conspirators (s. 10).

Facts (1) that arc inconsistent with any fact in issue or
relevant fact; or (2) which make the existence or non-existence
of any fact in 1ssue or relevant fact highly probable or improb-
able (s. 11).

7. Facts which will enable the Court to determine the
amount of damages which ought to be awarded (s. 12).

Where the question 15 as to_the enistence of any nght
or custom—(1) any transaction by which the right or custom in
question was’ created, clsimed,” modified, recognised, asserted
or demed, or which was inconsistent with its cxistence; (2) parti-
cular instances in which the right of custom was {a) claimed,
Aiccogr)xiscd or excrcised, or (5) disputed, asserted, or departed from

s. 13).

Tacts showing the eaistence of any state of (1) mingd {c .,
ntention, knowledge, good faith, neghgence, rashness, ill-will,
good-will), {2} body, or (3) bodily feeling, when such state of
mund or body is relevant (s. 14).

10. When the question is whether an act was accidental
or intentional—the fact that it formed part of a series of similar
occurrences {s. 15), R

11, Existence of any course of business according to which
?n a(::t regarding which there is a question would have been done

s. 16). 3
Sections 17-55 deal with statements which are relevant under
certain circumstances.  These include—
I.  Admissions.
I1.  Confessions.
III. Statements by persons who cannot be called as witne<es,
IV, Statements under special eircumstances,
V., Judgments of Courts,
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VI. Opinions of third persons,
VII. Character of parties.

1. Admissions.—~The Evidence Act deals with admussions
as follows :—

I. An admission 15 a statement, oral or documentary, which
suggests any inference, as to any fact i 1ssue or relevant fact,
and which 1s made by—

() a party to the proceeding;

(i7) an agent authonsed by such party ;

E o - : Tang

. - the
subject-matter of the suit during the continuance of such interest ,

(v) a person from whom the parties to the st have derived
their interest in the subject-matter of the smt during the con-
tinuance of such interest (s 18),

{vi) a person whose position it 1s necessary to provein a suit,
1f such statements would be relevant 1n a st brought by or against
himself (s. 19) ;

(v1i) a person to whom a party to the swt has expressly referred
for information {s. 20).

2, An admission 1s relevant and may be proved as against
the person who makes 1t or lus representative in interest It
cannot be proved by or on behalf of the person whe makes 1t or
by his representative, except in three cases—

(a) when it 1s of such a nature that, if the person making it
were dead, it would be relevant as bet ween third persons unders, 32;

(b) when 1t consists of a statement of the existence of any
state of mind or body made at or about the time when such state
of mind or body existed and 1s accompaned by conduct rendering
1ts falsehood 1mprobable ;

(¢) if it is relevant otherwise than as an admission (s. 21).

3. Oral admissions as to contents of a document are not
relevant unless (1) the party proposing to prove them shows that
he is entitled to give secondary evidence of the contents of such
document, or (z) the genuineness of the decument produced 1s
n question (s. 22). According to English law such admissions
may be used as proof.

4. Anadmussion is not relevant in a civil case if it is made
(1) upon an express condition that evidence of it is not to be
given, or (2) under circumstances from which the Court can infer
that the parties agreed together that evidence of it should not be
given (s. 23), A barrister, pleader, attorney or vakil is pot
exempted from giving evidence of any matter of which he may be
compelled to give evidence under s, 126 (s. 23, expln),

. An admission is not a conclusive ‘proof of the matter
admitted, but it may operate as estoppel (s. 31).
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1. Confesstons.—The law of confessions is laid down as
follows :—

1. A confession is irrelevant (x) if it is obtained by any (=)
inducement, (b) threat, or (¢) promise (2) having reference to the
o - werm Gepel Cerand (4) sufficient to

£ o . by making it he
) . a temporal nature
oo : m (s. 24).

But a confession made after the removal of the impression
caused by such ind threat or p ise, is relevant (s. 28)-
y 2. A confession made to a police officer is not admissible
s 25).

3. A confession made by a person in police custody is not
admussible, unless it is made in the presence of a Magistrate
(s 26).

But when any fact is discovered in consequence of informa-
tion received from such person, so much of the information as
relates to the facts discovered is admissible (s, 27).

4. A confession does not become irrelevant if it is made—

{f) under a promise of scerecy ; or
(15} in consequence of 2 deception practised on the accused ;

(i25) when the accused was drunk, or

(sv) in answer to questions which the accused need not
have answered ; or

{v) when the accused was not warned that he was not
bound to make 1t (s. 29).

5. \When more persons thanone are tried jointly for an
offence, and one of them makes a confession affecting himsell
and any other of such persons, the confession may be taken into
consideration aganst such other person as well as against the
person making it (s. 30).

11, —Statement by a witness who cannot be produced—
Statements of relevant facts made by a person—

{a) whoisdead;

(8) swho cannot be found;

(c) who has becomne incapable of giving evidence ;

(d) whose attendance cannot be procured without unreason-
able delay or expense
are relevant under the following cireumstances i —

(1} When it relates to the cause of his death. )

{2) Whenit is made in the course of business ; such as entry in
books, or achnowledgment or the receipt of any property,
or date of a document, .

{3) When it is against the pectiniary or proprictary interest
of the person maling 1t or when it would have exposed him to
a criminal prosecution,
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(4) When it gives opinion as to public right or custom or
matters of general interest and it was made before any contro-
versy as to such right or custom had arisen.

(5} When it relates to the existence of any relationship
between persons as to whose relationshup the maker had special
means of knowledge and was made before the question in dispute
arose.

(6) When it relates to the enxistence of any relationship
between persons deceased and 1s made 1n any will or deed or
family pedigree, or upon any tombstone or famuly-portrait, and
was made before the question in dispute arose

(7)  When 1t 15 contained in any deed, will, or other document.

{8) When 1t is made by a number of persons and expresses
feelings relevant to the matter in question (s 32).

IV.—Statements made under special circumstances,.—There are
statements which are relevant under special circumstances  These
are—

1. Entries 1n books of account regularly kept 1n the course
of business, such entries shall not alone be sufficient evidence to
charge any person with liability {s. 34). R

2. Entries in public or official books or records made by a
public servant or by a person enjotned by law 1n the discharge of
lus duty (s. 35).

3. Statements made 1n maps or charts offered for public
?ale (;))r in maps or plans made under the authonty of Government

5. 36).
4. Statemeius of’{alcts of public nature made i (1) Acts of
ot S s B

Parliapee-s » = \I Legis-

lative ( * . ¢ or the

Gazette - ‘ Gazette
(s 37)-

Cimtome . ountry contained in (1} a baok

1 fGo}:rertx:u'nenl of that country,

of the Courts of such
o35, ch country

When the evidence to be given forms part of a statemeny
conversation, document, book or series of letters or papers, sa'
much of the statement, etc., as the Court considers necessnr'y to
the full understanding of the nature and effect of the statement
shall only be given (s. 39). nt.

V. Judgments.—Judgments are relevant facts o i
portance. Judgments in civil cases do not preclude a:\yg?:ct ;}m-
parties to the suit or their rep ives' from contesti g
subject-matter upon which they arc pronounced, There the
four exceptions to this principle. : ¢ are




362 THI LAW OF LVIDENCE.

1. The existence of a judgment, decree or order 1s a relevant
fact if 1t by law has the effect of preventing any Court from taking
<cognizance of a smt, or holding a tnal (s. 40).

2 A final judgment of a Court cxercising (I) probate, {2)
matrimonial, (3) admiralty, or (4) insolvency junsdiction which

(i) confers upon or takes away {rom any person any legal
character or,

{u) declares any person to be entitled to (a) any such
character, or () any specific thing absolutely
is relevant when (a) the existence of any suchlegal characteror (§) the
title of any such person to any such thing 1s relevant.

Such judgment is conclusive proof

(1) that any legal character, which it confers, accrued at
the time when such judgment came into operation;

{2} that any legal character to which it declares any person
to be cntitled acerued at the tume mentioned in the judgment ,

(3) that any legal character which 1t takes away {ron. any
person ceased at the time mentioned 1n the judgment;

(4} that any thing to wiich it declares a person to be en-
titled was that person’s property at the time at which the judgment
declares to be his (s 41)

3 Judgments relating to matters of a public nature are rele-
vant though such judgments are not conclusive proof of that which
they state (s. 42).

4. Judgments, the existence of which is a fact in 1ssue or
is relevant under some other provision of the Evidence Act (s. 43).

Any party to a suit may show that a judgment which is
relevant was delivered by a Court not competent to deliver it or
ws obtained by fraud (s 44).

VI. Oplnlons,—Often the Court has to form an opinion on
technical matters and extraneous assistance is necessary. The Act
allows such opinion in the following ca<es.—

1, Opinion of experts, i.c.. persons shilled in (i) foreign law,
() sc)icncc, (iri) art, () handwriting, and (v) finger impressions
(s. 45).

2. Any fact which supports or is inconsistent with the
opinion of experts (s. 46).

3. Opinion of a person acquainted with the handwriting
of the prrson by whom a document is written when the Court
:115 l)o form an apinion as to the person by whom it was written

s.47).

A persan is said to be acquiinted with the handwriting of
another person when (1) he has sren that person write § (i) he has
teceived documents purporting to be wntten by that person in
answer to documents wTitten by himeelf or under his authority and
addressed to that person: (ii) 1n the ordinary course of business,
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documents purporting to be witten by that person have been
habitually submitted to lum (1é1d).

4. Opimion as to the existence of a npht or custom of a
person who hnows of its existence (s. 45).

5 Opinions of persons having special means of knowledge
regarding (1) usages and tenets of a body of men or family; (n)
the constitution and government of any rehigious or charitable
foundation, () the meaning of words or terms used in parti-
cular distnicts or by particular classes of people (s. 49).

6. Opinion as to the relationship of one person to another
of a person, eapressed by lis conduct, who as a member of the
famly has special means of hnowledge on the subject (s. 50).

Whenever the opinton of a person is relevant, the grounds
on which such optnmon 1s based are also relevant (s. 51},

VII. Character.—* Character* includes both reputation and
disposition. Relevancy of character may arise eitherin (1) civil,
or (2) cnmtna) cases.

(1) In civil cases the fact that the character of any person
1s such as to render probable or improbable any conduct imputed
to him is irrelevant, except in so far as such character appears
from facts otherwise relevant (s. 52).

But the fact that the character of any person is such as to
affect the amount of damages which he ought to receive is rele-
vant (s. 55).

(2) In criminal cases the fact that the accused is of good
character1s relevant (s. 53). But the fact that he is of bad charac-
ler is irrelevant unless—

{1) evidence has been given that he has a good character
(5. 54) ; or L. .

(1) bad character is itself a fagt in issue {s. 54, expln. 1).

A previous conviction is relevant as evidence of bad character
(sbid, expln. 2).

PART II.:
Ox Proor,

Chapter 11I,—Facts which need nct be proved.—These are:—

T. Tacts of which the Court will take judicial notice (s. 56).
Section 57 enumerates thirteen facts of which the Court must
take judicial notice,

2. Facts which the parties or their agents agree to admit
at the heanng, or which, before the hearing, they agree to admit
by any wnting under their hands, or which, by any rule of plead—
ng, they are deemed to have admitted by their pleadings (s. 58],
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1. The existence of a judgment, decree or order is a relevant
fact if 1t by law has the effect of preventing any Court from taking
cognizance of a suit, or holding a trial (s. 40).

2, A final judgment of a Court exercising (r) probate, {2)
matrimonial, (3) admuralty, or (4) mnsolvency junsdiction which

(i) confers upon or takes away from any person any legal
character or,

(1) declares any person to be entitled to (@) any such
character, or (b) any specific thing absolutely
is relevant when (a) theexistence of any suchlegal character or (b} the
title of any such person to any such thing is relevant.

Such judgment is conclusive proof

(1) that any legal character, which it confers, accrued at
the time when such judgment came into operation;

{2} that any legal character to which it declares any person
to be entitled accrued at the time mentioned in the judgment ,

(3) that any legal character which 1t takes away from. any
person ceased at the time mentioned in the judgment;

(4) that any thing to which 1t declares a person to be en-
titled was that person’s property at the time at which the judgment
declares to be hts (s. 41).

Judgments relating to matters of a public nature are rele-
vant though such judgments are not conclustve proof of that which
they state (s. 42).

. Judgments, the existence of which is a fact in issue or
is relevant under some other provision of the Evidence Act (s. 43).

Any party to a suit may show that a judgment which 1s
relevant was delivered by a Court not competent to dehver 1t or
was obtained by fraud (s. 44).

VI. Opinjons.—Often the Court has to form an opinion on
technical matters and extraneous assistance is necessary. The Act
allows such opinion in the following cases.—

1, Opinion of experts, f.c., persons shilled in (i) foreign law,
‘(i) science, (iii) art, (1v) handwriting, and (v) finger impressions
(s. 45)«

2, Any fact which supports or is inconsistent with- the
opinion of experts (s. 46).

3. Opinion of a person acquainted with the handwriting
of the person by whom a document is written when the Court
1(ms t)o form an opinfon as to the person by whom it was written
{s.47).

A person is said to be acquainted with the handwriting of
another person when (1) he has seen that person write; (i} he has
received documents purporting to be written by that person in
-answer to documents written by himself or under his authority and
addressed to that person; (jii) in the ordinary course of business,
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documents purporting to be wntten by that person have been
habitually submitted to lum (1b1d)

4. Opinion as to the existence of a right or custom of a
person who knows of 1ts existence (s. 48)

. Optnions of persons having special means of knowledge
regarding (i) usages and tenets of a body of men or famuly; (u)
the constitution and government of any religious or charitable
foundation ; (11) the meaning of words or terms used in parti-
cular districts or by particular classes of people {s. 49).

6. Opinion as to the relationship of one person to another
of a person, expressed by his conduct, who as a member of the
family has special means of hnowledge on the subject (s. 50).

Whenever the opinion of a persen is relevant, the grounds
on which such opinion 1s based are alse relevant (s. 51).

Vil, Character.— Character’ includes both reputation and
disposition, Relevancy of character may arise ertherin (x) civil,.
or (2} criminal cases.

{1} In civil cases the fact that the character of any person
is such as to render probable or improbable any conduct 1mputed
to him is urrelevant, except in so far as such character appears.
from facts otherwise relevant (s. 52).

But the fact that the character of any person 1s such as to
affect the amount of damages which he ought to receive is rele-
vant (s. 55).

(2} In criminal cases the fact that the accused 15 of good
characteris relevant (s. 53). But the fact that he 1s of bad charac-
fer is irrelevant unless—

(i) evidence has been given that he has a good character
(s.54) ; o1 . .

(1) bad character is itself a fact in issue (s. 54, expln. 1),

A previous conviction is relevant as evidence of bad character
($bid, expln. 2),

PART II.®
On Proor,

Chapter IIL,—Facts which need not be proved.—These are:—.

7. Facts of which the Court will take judicial notice (s 36)
Section 57 enumerates thirteen facts of which the Court Must -
take judILcial notice. ) s

2. Facts which the parties or their agents agree to i
at the heanng, or which, before the heanng, they aggree t?; :g::!t
by any wnting under their hands, or which, by any rule i
ing, they are deemed to have admitted by their .*~ *
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1. One attesting witness at least must be called for proving
its execution, if such witness is (i) alive, (ii) subject to the process
of the Court, and (i) capable of giving evidence (s. 68).

2. If such witness cannot be found or if the document is
executed in the Umted Kingdom, it must be proved—

(1) that the attestation of a witness is in his handwriting, and
(i1} that the signature of the person executing the docu-
ment is in the handwnting of that person (s. 6g).

3. The admssion of a party to an attested document of
its execution by himself 1s sufficient proof of its execution as
against hum (s. 70).

4. If the attesting witness denies or does not recollect the
execttion of the document, the execution may be proved by other
evidence (s. 71), i.e., 1t may be proved under ss. 69 and 7o.

An attested document, not required by law to be attested,
may be proved as if 1t was unattested (s. 72).

In order to ascertain whether a signature, writing or seal is
that of the person by whom it purports to have been written or
made, any signature, writing or seal, proved to have been writ-
ten or made by that person, may be compared with the one which
is to be proved (s. 73).

Public documents.—These are (X) documents forming the acts

or records of the acts

{1} of the sovereign authority,

(1) of official bodies and tnbunals, and

(ti1) of public offices, legislative, judicial and executive,
whether in Bntish India or other portions of His Majesty’s Domi-
mons, or a foreign country.

2. Public records kept :n British India of private documents
(. 74).

All other documents are private (s. 75},

Certified copies of public documents will be given by every
public officer having the custody of them on payment of legal fees
{s. 76). Such copies may be produced in proof of the contents
of the public documents of which they purport to be copies (s. 77)-
Certain public documents are proved in special ways, and not
by certified copies, ¢g., Acts or Notifications of Government, pro-
ceedings of Legislatures, Proclamations, Acts of foreign countries,
proceedings of municipal bodies, public documents of foreign coun-
tries (s. 78).

Presumption as to documents,—Sections 79-85 and s. 89
provide for cases in which the Court shall presume certain facts
about documents, that is, the Court is bound to accept those facts
as proved until they are disproved.

1. The Court shall presume to be genuine a certificate,
a certified copy or other document which is declared by law to be

.
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admisaible as proof of any fact, and which purportsto be certi-
fied by an offictr in Bntish India or by any authonsed officer
in any Native State in alliance with His" Majesty. It shall also
presume that the officer who signed or certified 1t held at the time
the official character which he claims inat (s. 79).

2. As to (1) a record of evidence in a judical proceeding,
or {2} a confession taken 1n accordance with law and purporting
to be signed by a Judge or Magistrate or other officer authonsed
by law, the Court shall presume (1) that the document 1s
genuine; (i) that any statement as to the arcumstances under
which it was taken 1s truc, and () that such evidence or con-
fesston was duly taken (s. 8o},

3. As to the London Gazette, the Gazette of India, the Gazette
of any Local Government or colony, a newspaper, a pnvate Act of
Parhament printed by the King's Pnnter, or a document coming
from proper authonty, the Court shall presume that 1t 15 genmne

s 81).

¢ ). As to a document which would be admussitle 1 an
English or Irish Court (1) without praof of its seal or stamp or
signature or (2) of the official character of the person signing 1t,
the Court shall presume (1) that the seal, etc, 15 genwune, and (n)
that the person signing 1t held the official posihion which he claims
init (s. 82).

5. As to maps or plans purporting to be made by the author-
ity of Government, the Court shall presume that they were so
made and are accurate (s. 83).

As to (1) authonsed law-books contaiming laws of any
country and (2) books purporting to contain reports of decisions
of Courts of such country, the Court shall presume that they are
genuine (s 84).

7. As to powers of attorney executed before, and authen-
ticated by, a notary public, or any Court, Judge, Magistrate,
British Consul or representative of the Government of India, the
Court shall presume that they were so executed and authenticated

s. 85).

¢ Sg As to a document called for and not produced after notice
to produce, the Court shall presume that 1t was duly attested,
stamped and executed (s. 8g).

Sections 86-88 and go provide for cases in which the Court
tmay presume certain facts about documents, that 1s, the Court
is at hiberty to accept those facts as proved until they are disprov-
ed, or to call for proof of them in the first instance,

I. As to a certified copy of any judicial record of a foreign
<country, certified by a representative of His Majesty or of the
Government of India, the Court may presume that 1t is genuine
and accurate (s. 86).

2. As to (1) any book to which the Court may refer on ;‘
matter of public or general interest, and (2) any published ch

-~
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or map produced for its inspection, the Court may presume that
it was written and pubhished by the person, ant at the time and
place, by whom or at which it purports to have been written or
published (s. 87).

. As to a message forwarded from a telegraph office, the
Court may presume that it corresponds with the message for trans-
nussion at the office from which it purports to be sent. But it
shall not make any presumption as to the person by whom such
message was delivered for transmission (s. 88).

As to a document proved to be thirty years old and
produced from proper custody, the Court may presume (r) that
the signature and every other part of such document, which
purports to be in the handwnting of any particular person, is
in that person’s handwriting, and (i) that 1t was duoly executed
and attested by the persons by whom it purports to be executed
and attested (s go).

Documents are 1 proper custody 1f they are (1) in the place
in which, and (2) under the care of the person with whom, they
would naturally be (fb:d).

Chapter VI.—E! of oral by d tary evid —
When (i) the terms of a contract, grant, or other disposition of
property have been reduced to the form of a document, or {u) any.
matter is required by law to be in the form of a document—

(I) no evidence shall be given of the terms of such contract,
grant, or disposition of property, of such matter, except {1) the
document 1tself, or (ii) secondary evidence of its contents in cases
1n which secondary evidence would be admissible (s. 1) ;

(1I) no evidence of any oral agreement or statement shall be
admitted, as between the parties to any such instrument or their
representatives.in interest, for the purpose of (i) contradicting, (1)
vary LTt o Tt from, its terms (s. 92).
)

Ve . by law to be appointed
1n wrifing, and when 1t 15 shown that any™ particular person has
acted as such officer, the writing by which he is appointed need
not be proved {s, 91, excep. I).

(2) Wills admitted to probate in British India may be prov-
ed by the probate (s. o1, excep, 2).

The in any d t what , of a fact other
than the terms of a contract, grant or disposition of property,
or which is not required by law to be in writing, does not
preclude proof of such fact by any other means (expln. 3}.

To rule (IT) there are six exceptions:—

(1} Any fact (a) which would invalidate any document
or (b) which would entitle any person to any decree or order re-
lating thereto, may be proved, i.e., fraud, intimidation, illegal-
ity, failure of consideration, mistake in fact or law,
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{2) Any separate oral agreement as to any matter on which the
document issilent, and which is not inconsistent with its terms may
be proved.

{3) Any separate oral agreement, constituting a condition
precedent to the attaclung of any obligation under the docu-
ment, may be proved.

{4) A subsequent oral agreement to reseind or modify any
such contract, grant or disposition of property, may be proved
except where such contract or grant 1s required to be m wnting
or has been registered.

(s) Any usage or custom by which incidents not expressly
mentioned 1n any contract arc usually annexed to such contracts,
Tnay be proved 1f they are not inconsistent with 1ts express terms,

(6} Any fact wlich shows in what manner the language
of the document 1s related to existing facts may te proved.

Persons who are not parties to a document or their represent-
atives in interest, may give evidence of facts tending to show
a contemporaneous agreement varying the terms of the docu-
ment (s. g9).

Constructlon of documents,—Sections go—1c0 embody the
rules as to the admussibility of extraneous evidence to interpret
documents—

1, When the language is, on its face, ambiguous or defect-
ive, evidence cannot be given of facts which would show 1ts mean-
ing or supply 1ts defects (s. 93)

2. When the language 1s plain in 1tself, and when it applies
accurately to existing facts, evidence cannot be given to show
that it was not meant to apply to such facts (s. g4).

3. When the language 1s plain in itself, but is unmeamng
in reference to existing facts, evidence may be given to show
that it was used in a peculiar sense (s. g3).

4. When the language 1s meant to apply to any one, but not
to more than one, of several persons or things, evidence may be
given to show to which of those persons or things it was intended
toapply (s. g6},

5. When the language applies partly to one set of factsand
partly to another, but the whole of it does not apply correctly
to either, evidence may be given to show to which of the two it
was meant to apply (s. 97).

6. Evid as to the ing of 1illegible, foreign, obso-
iete, technical, local and provincial expressions, abbreviations
and words used in a pecubiar sense may be given (s. 98).

PART III,
Pronuctior anp Efrect o EvIpExcE,

This Part deals with the production and effect of evidence, It
omprises (a) the question of burden of proof; (5) the rules as to
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who is to give cvtdence and under what circumstances ; {c) the rules
as to examination of witnesses ; and (d) the effect of improper recep-
tion or rejection of evidence. !

Chapter VIL—Burden of pronf.—Whoever desires any Court.
to give judgment as to any legal right or lhability dependent on
facts, which he asserts, must prove that those facts exst. The
burden of proof ltes on that person who is bound to prove any fact
(s. 101). The burden of proof 1n a suit or proceeding lies on that
person who would fail if no evidence were given on either side
{s 102).

Sections 103-113 lay down the rules as to burden of proof.—

1. The burden of proof as to any particular fact lies on that
person who wishes the Court to believe 1t unless the law has provided
that 1ts proof shall lie on any particular person (s. 103).

2. The burden of proving any fact in order to enable any
person to g1ve evidence of any other fact is on the person who wishes
to give such evidence (s. 104).

3. When a person 15 accused of an offence, the burden of
proving that hus case falls within any exception in the Penal Code
or any other law lies on him (s. 105).

4. When a fact 15 especially within the knowledge of any
person, the burden of proving 1t lies on hum (s. 106).

5. When 1t 1s shown that a man was alive within thirty
days, the burden of proving that he is dead 15 on the person who
affirms 1t (s. 107).

6. When it is proved that a man has not been heard of for
seven years by those whe would naturally have heard of him if
he had been ahve, the burden of proving that he 1s alive lies on
the person who affirms it (s. 108),

7. When persons have acted as partners, or as landlord and
tenant, or as principal and agent, the burden of proving that such
relationship has ceased lies on the person who affirms 1t {s. 10g).

8. When a person 1s in possession of any thing as owner,
the burden of proving that he 1s not the owner 1s on the person
who affirms that he 1s not the owner (s. 110).

9 When a person stands towards anotherin a position of active
confidence, the burden of proving the good faith of any transaction
between them hes on the person in active confidence (s. 111),

10 The fact that a person is born during a valid marriage
between his mother and any man, or within 280 days after its dis-
solutton, the mother remaining unmarred, then unless non-access
is proved, it shall be conclusive proof of his legitimacy (s. 112),

11, A notification in the Gazeite of India of a cession of British
territory to any Native State shall be conclusive proof that a valid
<esston took place at the date mentioned in the notification (s. 113).

Three sections deal with conclusive proof, viz., ss. 41, 112, I13.

f
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Section 114 lays down certain cases in which the Court may
presume the existence of any fact which 1t thinks likely to have
happened, regard bemng had (1) to the common course of natural
events, (u) human conduct, and (1) public and pnvate business,
in their relation to the facts of the particular case (s. 114)-

Chapter V1IL.—Estoppel.—\When one person has by his (a)
declaration, (b) act, or () omission

{1) 1ntentionally caused or permitted another person to believe
a thing to be true, and {2) to act upon such belief,

nesther he nor his representative shall be atlowed, 1 any suit
or procceding between himself and such person or hus representa-
tive,

to deny the truth of that tlung

The Evidence Act speaially provides for the following estoppels—

I. A tenant of immovable property or person claiming throtgh
such tenant cannot, dunng the continuance of the tenancy, deny
that the landlord had, at the beginming of the tenancy, a tatle to such
property (s. 110).

2. A person, who came upon immovable property by the
license of the person in  possession thercof, cannot deny that the
person so 1n possession had a title at the tume when such license
was given (1bid)

. An acceptor of a bl of exchange cannot deny that the
drawer had authonty to draw or endorse (s 117)

But the of a bill of exchange may deny that the bill
was really drawn by the person by whom 1t purports to have been
drawn (ihid, expln 1).

4 A bailee or licensce cannot deny that his bailor or licensor
had, when the buiment or hicense commenced, authonty to make
such bailment or grant such license (131d) But 1f a bailee delivers
the goods baled to a person other than the balor, he mray prove
that such person had a nght to them as agamnst the bailor if he 1s
sued by the bailor (sbid, expln. 2)

Chapter IX.—Witnesses.—All persons are competent to
testify unless the Court considers that they are prevented from
understanding the questions put to them, or from grving ratioral
answers to those questions, (@) by tender years, (b) extreme old
age, or (¢) disease {s. 118). No particular number of witnesses is
required for the proof of any fact {s. 125).

. Dumb witness —A witness who is unable to speak may give
his evidence in any manner 1n which hecan makeit intelligilie, ¢ g.,
by writing or signs. Such writing must be written and the signs
made 1n open Court (s. 110).

. Husband and wife.~Husband or wife (i) of any party to a civil
suit, or (i) of the accused 1n criminal proceedings, is a compete ¥
witness {s. 120), !
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Privileged communications.~Certain witnesses cannot be com-
pelled to disclose certain facts, The law excludes this evidence on
the ground of public policy

I. Judge and Magistratz—A Judge or Magistrate shall not,
except on the special order of some Court to which he is subordi-
nate, be comprlled to answer any questions () as to his own con-
duct, or {b) as to anything which came to his knowledge, as such
Judge or Magistrate. He may be examined as to matters which
occurred in his presence whilst he was so acting (s. 121),

2, Communication during marriage.~—~A person cansot be com-
pelled to disclose any communications made to him or her during
marriage by any person to whom he or she is or has been married.
He will not be permutted to disclose any such ication unless
the person who made 1t or his representative in interest consents—
except (1) in suits between martried persons, or (i) proceedings in
}vhich one married person 1s prosecuted for a crime against the other

s. 122).

3. ! Affairs of State.—No person can give evidence derived
from unpublished official records relating to any affairs of State,
except with the permussion of the officer at the head of the depart-
ment concerned (s. 123).

4. Official communications.—No public officer can be compelled
to disclose communications made to hum 1n official confidence, if
p‘lbhc interest wanld caffar her sha Adicalacara /o ya ot

5. Inform . . b
officer cannot b . .
as to the commission of an offence (s. 125).

6. Professional tions.—A barrister, attorney, or
pleader, cannot disclose, without the client’s consent,

(i) any communication made to him in the course and for
the purpose of his employment ; .

(1) the contents or condition of any document with which
he became acquainted in the course and for the purpose of his employ-
ment, and

gii) any advice given by him to his client (s. 126),

uch protection from disclosure does not extend to—

(1) any communication made in fortherance of any illegal
purpose ; N

(2) any fact observed by a barrister, attorney or pleader,
in the course of his employment, showing that a cnme or fraud has
been commutted, since the commencement of his employment.

The principle of d e of pr jonal ¢ ations
applies to the clerks or servants of bamnsters, attorneys or pleaders
{s. 127). )

l?n party to a suit gives evidence af his own instance he is
not to be dzemed thereby to have consented to a disclosure of pro-
fessional communications by his legal adviser; and if he calls any
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confined to the facts to which the witness testified on his examina-
tion-in-chief. The re-examination must be directed to the explana-
tion of matters referred to 1n cross-examination. If new matter is
ntroduced 1n re-examnation, the adverse party may further cross-
examine upon that matter (s. 138).
A person summoned to produce a document does not become
?. witness and cannot be cross-examined unless he1s called as a witness
5. 139).
¢ ‘Witnesses to character may be cross-examned and re-examined
S. I40).
The Court may permt the person who calls a witness to put
any questions to him, which might be put in cross-examnation by
theadverse party (s. 154}, Sucha witnessiscalleda ‘hostile witness.”

Leading questions,—Any questions suggesting the answer
whuch the person putting 1t wishes or expects to receive 1s called
a leading question (s. 141). Such questions must not, 1f object-
ed to by the adverse party, be asked in an examination-in-chief,
or 1n a re-exammation, except with the permission of the Court
{s. 142).

The Court wall permit such questions—

(2} as to matters which are (1) introductory, or (n) undisputed,
or (in) already sufficiently proved 25. 142), or

(2) in cross-exammation (s. 143)

Evidence as to matters in writing.—Section 144 enables the
parties to put in force the provisions of ss, 9T and 92.  Any witness
may be asked whether any (a) contract, () grant, or (¢) other dis-
posttion of property, as to which he 1s giving evidence, was not in
wnting and if he says that 1t was, the adverse party may object to
such evidence being given until the document 1s produced or facts
proved for the admisston of secondary evidence. The same principle
applies if a witness is about to make any statement as to the contents
of a document which, 1n the opimon of the Court, ought to be pro-
duced (s. 144).

A witness may be cross-examined as to previous statemnents
made by lum and reduced into wntmg, without such wnting being
shown to Jum or proved; but, if 1t 1s intended to contradict him
by the writing, his attention must, before the wniting can be proved,
be called to those parts of it which are to be used for the purpuse
of contradicting hum (s, 145).

Questions lawlul jn cross-examination.—\When a witness
is cross-examined he may be asked any questions which tend—

(1) to test his veracity; .

(2} to discover who he 1s and what is his position mn hie; or

(3) to shake Is credit, by njunng his character, although
he answer to such questions might criminate lum or expose lim
to a penalty or forfeiture (s, 146).
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Questions as to character.~—If a question 1n cross-examina-
tion is irrclevant, except in so far asit affects the credit of the witness
by injuring his character, the Court may compel the witness to answer
it or warn him that he is not obliged to answer it. The Court 1n
deciding whether a particular question 1s proper or not will have
regard to the following considerations —

{1} Such questions are proper 1f the imputation conveyed by
them would seriously affect the opinion of the Court as to the credi-
bihty of the witness

{2) Such questions are 1mproper—

(1) if theimputation which they convey relates to matters
50 remote in time, or of such a character, that it would not affect,
or aflect in a slight degree, the opimon of the Court as to the credi-
bility of the watness ,

{n) 1f theres a great disproportion between the importance
of the imputation made aganst the witness's character and the
importance of his evidence (s, 148)

Such questions ought not to be asked unless the person asking
1t has reasonable grounds for thinking that the imputation which
it conveys 1s well founded (s 149) If the Court thinks that any
question was ashed without reasonable grounds, 1t may, if it was
asted by any barnster, attorney or pleader, report his conduct to
the High Court or other authonty to which he 1s subordinate (s 150).

The Court may draw, from the witness’s refusal to answer,
the inference that the answer1f given would be unfavourable (s.148).

Questions that will be forbidden by the Court —The Court
will forbid—

(1) any question which it regards as indecent or scandalous
unless 1t refers to facts 1n 1ssuc or to matters necessary to be known
in order to determine the facts in 1ssue {s 151).

(2) any question which appears to the Court (1) to be in-
tended to insult or annoy, or (z) to be offensive 1n form (s. 152.)

Answer to questions as to character cannot be contradicted,.—
‘When a witness answers any question which is relevant in so
far as it shakes his credit, no evidence can be given to contradict
him; but i he answe 7 T s
false evidence (s. 153).
previous conviction 1f a
impeach hisimpartiality ..

Impeaching the credit of a witness.—The credit of a witness
may be 1mpeached by the adverse party, or, with the consent of the
Court, by the party who calls him, in the following ways :—

(1} By the evidence of persons who testify that they believe
him to be unworthy of credit. :
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(2) By proof that the witness has been bribed, or has accepted
the offer of a bribe, or has recetved any other corrupt inducement
to give evidence,

(3} By proof of former statements inconsistent with any part
of his evidence which is liable to be contradicted.

(4) When a man is prosecuted for rape or attempt to ravish,
1t may be shewn that the prosecutrix was of immoral character

(s- 155).

Evidence in corroboration.—When a witness whom it is
intended to corroborate gives evidence of a relevant fact—

(1) he may be questioned as to the circumstances which he
observed at or near to the time or place at which such relevant fact
occurred (s. 156). .

(1) any former statement made by such witness relating to the
same fact at or about the time when the fact took place, or before
?ny authority competent to investigate the fact, may be proved

s. 157).

Wt)xen a statement relevant under s. 32 or 33 is proved, evidence
may be given (1) to contradict or corroborate it, or (2) to impeach
or confirm the credit of the person by whom it was made, as if he
had been called as a witness and had demed upon cross-examination
the truth of the matter suggested (s. x58).

Refreshing memory.—A witness may refresh his memory

(1) by referring to any writing made by himself (1) at the time
of the transaction concerning which he 1s questioned, or (ii) so soon
afterwards that the transaction was fresh in his memory ;

(2) by referring to any such writing made by another person
and read by the witness and known by him to be correct, while his
memory was still fresh ;

(3) by reference to professional treatises if he is an expert.

A witness may, with the Court’s permussion, refer to a copy of
any document which he might refer if 1t were produced, provided
there is sufficient reason for the non-production of the original
(5. 159). He may also testify to facts mentioned in any such docu-
ment, although he has no recollection of them, if he is sure that the
facts were correctly recorded in the document {s. 160). Any docu-
ment to refresh memory must be shown to the adverse party, who
may, if he pleases, cross-examine the witness upon it {s. 161),

Production of a document by a witness,—A witness sum-
moned to produce a document must, if it is in hus possession or
povwer, bring it to Court, notwithstanding any objection which there
may be to its production or admissibility. The validity of such
objection will be decided by the Court. The Court may inspect the
document unless it refers to matters of State or take evidence to
determine on its admissibility (s. 162).
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Notice to produce a document.—Notice to produce a docu-
ment is necessary, except in the s1x cases provided in s. 66, in order
to make secondary evidence of its contents admissible.  When a
party gives notice to produce a document, and 1t 1s produced and
anspected by the party calling for its production, he1s bound to
give it as evidence 1f the party produang it requires him to do so
(s. 163). If a party refuses to produce a document after notice, he
<annot use it as evidence (1) without the consent of the other party,
or {u) the order of the Court (s. 164).

Court’s power to put questions,—The Judge may, in order
to ascertain relevant facts,

(1) ask any question (a) at any time, (3) of any witness or
Parties, (c} about relevant or ireelevant facts—though the judgment
must be based on relevant facts only ;

(2) order the production of any document or thing.

¢ parties cannot object to this course, nor can they cross-
<examine a witness upon any answer given in reply,
The Judge, however, cannot

{1) compel a witness to answer a question or produce a docu-
ment which such witness would be entitled to refuse to answer or
produce under ss. 121 to 132 at the instance of the adverse party ,

(2) ask any question as to credit which 1t would be improper
for any other person to ask under s. 148 or 149,

(3) dispense with pnmary cvidence of any document, except
‘where secondary evidence 1s admissible (s, 165),

Power of jury to put g A jurer or may
Put any question to a witness, through or by leave of the Judge,
which the Judge might put and which he considers proper (s. 166).

Chapter XI,—Improper admission or rejection ot evidence.—
Thke 1mproper admission or rejection of evidence is not a ground

(a) for a reversal of the judgment, or

(b} for a new tnal of the case,
if the Court thinks

. (1) that independently of the evidence admutted, there was
sufficient evidence to justify the decision, or

(1) that 1f the rejected evidence had been received it ought

not to have varied the decision {s. 167).




APPENDIX,

QUESTIONS.

CrAPTER 1.

1, Explain briefly the structure of the Indian Evidence Act.
‘Vhat do you understand by Lord Brougham’s observation '* that
the law of evidence is the lex fori which governs the Court 2~ See
Summary, p. 356, and comment ons. 1, p. 2.

2, To what extent are the provisions of the Indian Evidence
Act applicable to (a) affidavits presented to any Court; (b) pro-
ceedings before an arbitrator. See s. 1, and comment thereon.

3. Define * Relevant fact’ ‘ Fact in 1ssue,’ * Issue of fact,”
‘ Document,” * Evidence,’  Fact,” ‘ Proved,” ‘ Disproved,’ * Con-
clusive proof.” See s, 3.

CHAPTER II.

4. Whatisa * relevant fact " Sees, 6.

5. When, and to what extent, 1s the conduct of a party to
a proceeding relevant? Sees 8

Give two 1llustrations of facts which may be relevant
under s. I1 only and not under any other section of the Evidence
Act, Seeills. tos, 11,

7. What is the necessity for s. 1x of the Ewvidence Act?
Does it not apparently make all facts relevant? See comment
on s, I1, PP. 29, 30.

8. Res inter alios aciee are generally relevant ; state excep-
tions to the rule. See ss. I1, 14 and 41.

9. What facts are relevant when the existence of a right or
custom is 1n question ?  See s, 13

10. What facts are relevant when a nght or custom 1s 1n
question and when the question is whether an act was accidental
or intentional ? See ss. 13 and 15.

11. State the principal classes of facts which are declared
to be relevant by the Evidence Act, See Summary, p. 358.

12. " Relevancy and admissibility are not co-extensive
terms.” Give instances of and reasons for this rule, (Certain
things are relevant under ss. 5-55, but they are not always admis-
sible in evidence There may arise restrictions as to their
admissibthity under ss. 91-99, 115, 121-130). R

13. Define a statement and an admssion. Under what cir-
cumstances, and for what purposes, arc statements and admis-
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sions made by pur<ons {(whether parties to the suit or not), who are
not called as witnesses, admusaible in evidenec ¢ See ss. 1721,

14. What are * admiscions’? Who can make them, and
when can they be used by and on behalf of persons making them?
What is the evidentiary value of an admusston > Sec ss 17, 18, 21
and 31.

15 Comment on the following —'* Admissions cannot be
Proved by or on behalf of the pereon who makes them ™ See s, 21,
eXxcoeptions

16, Comment on the following —'* Oral admussions as to
contents of a document are not relevant.” Sees 22

17. State the provisions of the Indian Evidence Act as to
coenfessions.  Seess 24-30

18, Distingwish bctween an admission and a confession and
state the rules regarding the admssibality and probative value
ofcach  Sce¢ comment on's 24, p 64

19. In what cases, 1f any, can the confession of an accused
person be used agamst a co-accusd ? See s 30.

20. Comment on the following —* Admussions are not con-
clusive proof of the matters admitted, but they may operate as
estoppel ”* Sees 31

21 State the cases 1n which statements made by a person
who 15 dead are themselves relevant facts, See s. 32.

22. \What 1s a dymng declaration. Enumerate the grounds
on which dying declarations arc admitted in evidence. If a per-
son making a dying declaration happens to hve, can the declara-
tion be admitted 1n evidence > See comment on's 32 (1),

23 Give illustration of cascs 1m which statements made by
deceased persons are allowed to be received 1n evidence. See
s, 32, ¢l (1),

24 Are entres in books of account alone sufficient to charge
any person with hability? When do they requre corroboration
as a matter of law, and when not ? Sees, 32.

235, Enumerate the cases in which evidence not taken by
the Court trying the case can be put in? Sce s. 33.

26 Under what aircumstances 1s a deposition of an absent
witness admissible 2 Sees 33.

27. What are the conditions under which an entry in an offi-
<ial book or register stating a fact in issue becomes a relevant
fact? Whatis the evadentiary value of an entry in a man's account-
book in support of his clarm?  Sce ss. 34, 35.

+28. *“ Nemo debet bis vexari pro una et eadem causa.” How
is the principle expressed by this maxim discussed in the Indian

Evidence Act? Sees. 40,

29. How far, under what crcumstances, and for what pur-
poses, can previous judgments, orders and decrees be deemed
relevant 7 See ss. 40-43.
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30. In what cases are judgments nor infer partes admissible
inevidence ? See ss. 41-43.

31, Describe and distinguish the legal effects of judgments
declared to be conclusive in subsequent trials by the Evidence
Act. Sees. 41.

32. Distinguish between a ' judgment in rem’” and 2 " judg-
ment fn personam ™ for the purposes of the Indian Evidence Act.
Discuss the admissibility and effect of such judgments respect-
1vely as evidence. See comment on s. 4T.

,,33- In what cases are the acts of third persons admitted as
evidence of a transaction? Give instances. See ss. 10, 32, 41-43.

34. Can transactions between third parties ever be relevant
for or against parties to a sujt? If so, when? Illustrate your
answer by an example. State the general law on the subject.
See ss. 13, 41 and 42,

35. State upon what subjects the opimons of witnesses are
admissible 1n evidence. See ss. 45-51.

36. How is a fact in reference to such opimon relevant when
1t 1s naot otherwise relevant?  See 5. 46.

37. Distinguish between :—(a) expert evidence and ordinary
evidence; (b) ambiguity and inaccuracy; (¢) admissibility and
relevancy, {d) disproved and not proved. See (a} s. 45; (8) 5. 93
{c) comment on's 5; (d) s. 3.

38. When are the opinions of persons who are strangers to
a proceeding relevant under the Evidence Act? What is the
probative value of such evidence ? See ss. 45 and 51.

39. What qualifications must a witness, speaking as to rela-
tionship, possess» Sees. 48.

40. What are the rules with regard to the reception of évi-
dence of character of (1) 2 Witness, and (2) a party? See ss. 52-55
and 32, cl. (5}

41, How far is ' character” relevant and admissible in
ewvidence in (a) civil suits, (3) ciminal cases.  See ss. §2-35.

42, * In criminal proceedings, the fact that the accused per-
son has a bad character is irrelevant.” Sees. 53.

43. State some of the more 1mportant provisions of the law
of evidence which are peculiar to cniminal tnals and inapplicable
to the trial of civil cases. Is there any difference as to the effect
of evidence in civil and crimmal proceedings? If so, what ? ~See
sections relating to confessions and character See comment
on p. 10.

CrarTER IV,
Explain fully the rule that oral evidence must, in al

cases, be direct. 1Is t] ere any exception to the rule? Ilustrate
your answer by concrete examples. Sees. 6o,
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45. *In determining the admissibility of evidence, the pro-
duction of the best evidence should be exacted.” Discuss the above
proposition, Sce's, 6o,

46. What is the meaning of * hearsay evidence *?  What are
the reasons for not admitting * hearsay * as evidence ?  Sce comment
on's. 60, p. 153.

CarTER V.

47. What is meant by proving a document? See s, 61,

48. Comment on the following.—" Where a document is
executed 1n counter-part each counter-part 1s pnimary evidence
as against the parties g 1t.” Sce on's G2,

49. How may the contents of a document be proved? \What
15 meant by sccondary evidence? State the cases in which
sccondary ewvidence may be miven to prove the contents of a
document. See ss, 61, 63 and 65.

50. Mention all the cases in which secondary evidence of
the existence, condition or contents of a document may be given ?
Seess 65 and 66

51. What are public documents and what are private docy.
ments according to the Indian Evidence Act? Sec ss. 7476, °

52. What are public documents, and how are they proved
See ss. 74 and 78,

53. When the genuineness of a letter is in dispute what are
the various k'nds of evidence that may be laxd before the Court to
prove the handwnting ?> Sce ss 45, 47 and 73.

54. Give five instances of (a) rebuttable, and (8) irrebuttable
presumptions from the Indian Evidence Act. See ss. 79-85

55. State bniefly the prowisions of the Evidence Act with
reference to (a)} maps, charts, or plans; () finger impressions,
See ss, 36, 45 and 83.

56, By the law of evidence certain things are presumed,
Mention some of the principal presumptions denved from the
common course of things. See ss. 79-8o and 1lls, to s, 114,

57. Give a bnef analysis of the documents which the Court
is bound to presume to be genune or accurate. See ss. 79-go,

CuaprER VI,

58, What are the provisions to the general rule enacted by
the Evidence Act ludi id of oral ag nts or state-
ments in the case of written contracts, grants, and dispositions
of praperty, and matters required by law to be reduced to the form
ofa document ? See ss. g1 and g2, N

59 State the exceptions to the rule that no evidence of any
oral agreement or statement shall be admitted for the purpose
of contradicting, varying, adding'to, or subtracting from, the terms

f a wntten instrument. See ss. 92 and 99.
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60. When the terms of a contract have been reduced to
writing, can oral evidence be given for construing the contract
or ascertaining the intention of the parties to it? Give reasons
for your answer. See ss. 92-99.

61. State the rules as to the exclusion and admission of evi-
dence to explain or amend ambiguous documents. Explain and
ustrate the maxim falsa demonstratio non nocel 7 See ss 93-98.

62. In what cases is oral evidence admissible to explain the
<ontents of a document ?  See ss. 93-98.

CHAPTER VIL

. 63. What 15 “ burden of proof”? Give the rules by which
it 1s regulated. Seess IoT-11I.

64. What are the general prninciples regulating the burden
of proof? Illustrate your answer by examples. See ss. T0I-IIT.

65. Upon whom does the burden of proof as a general rule lie ?
What are 1ts exceptions ?  See ss. 102-111.

Enumerate the instances in which the burden of proof is
dstermined 1n particular cases not by the relation of the parties but
by presumptions, See ss. 07-111.

67. State shortly the rules of the Indian Evidence Act, as
to burden of proof, in the following matters.—(a) Whether a
man 1s ahive or dead; (3) Tenancy ; (¢) Ownership; (4) Legitimacy.
See ss. 107-8, x09, X10 and 112.

68, Give instances of facts which are declared by law to be
conclusive proof, See ss. 41, 112 and I113.

69 State fully the subject of presumptions as dealt with
in the Indian Evidence Act. See ss. 79-go and 112 and I13.

70. on the foll g.—"' A notification in_the
Gazette of India that any portion of British terntory has been
ceded to any Native State, Prince or Ruler, shall be conclucive
proof that a valid cession of such terntory took place at the date
mentioned in such notification.” See comment on s. I1I3.

71. Mention the principal presumptions, derived from the
common course of things, and give illustrations to show how such
presumptions may be explained away in particular cases. Sees. II4
and illustrations.

Cuaprer VIIL

72, Explain the doctrine of estoppel. What cases of estoppel
by contract are provided by the Evidence Act? See s IIy.

73. What are the three classes of estoppel according te
English law, and how many kinds of these are recognised in the
Indian Evidence Act? See comment on p. 261,

74. How far and under what circumstances are tenants and
licensees permitted to deny the tatle of their landlord or lieensor as
the case may be? See ss. 116 and 117.
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Cuarrer IN.

75. What constitutes incompetency to give evidence?
Sce s, 118,

76. When can a witness be allowed to answer questions in
writing?  See s. 119,

\What are pnvileged communications? State the
carcumstances under which the pnvilege can be claimed ?  See
§S. 120-131.

78. “State in detail the circumstances under which the Indian
Evidence Act excuses witnesses from answenng questions put to
them in Court.  See ss. 121-130.

79. What communications are witnesscs not permitted or
compelled to disclose > Compare the Enghsh and Indian law as
to the admissibility of a wife’s evidence for or aganst her husband
1 civil and cnminal cases  See s. 322 and comment thereon.

80. May a wife be compelled to give evidence agamnst her
husband in a cvil or cniminal case ? See ss 120 and 122,

81. What professtonal commumncations between a party and
his legal adviser are protected from disclosure ? See s 126.

82. What pnvileges, 1f any, can be claimed by the follow-
1ng persons 1f called as witnesses —(1) Judges, (2) married per-
sons ; (3) policemen ; (4) public officers, and (5) legal advisers?
See ss. 121, 122, 124, 125 and 126,

83. What questions would a witpess (neither professional
nor official) be justified 1n refusing to answer? See ss 122, I30-
32 and 148

84. Section 133 of the Ewidence Act says ‘* A convic-
tion is not 1llegal merely because 1t proceeds upon the uncorro-
borated testimony of an accomphce.”

INustration () to Sec 114 of the Evidence Act states:

* A Court may presume that an accomplice 1s unworthy of credit
unless he 1s corroborated 1n matertal particulars

Reconcile the above two propositions See comment on
these two sections,

85, State the Indian and English law 1n respect of legality
of convicting an accused person on the uncorroborated testimony
of an accomplice, Cite cases 1illustrating the principles laxd down
by the Bombay High Court on the subject. See comment on
ss. 174 and 133,

86. State bnefly the prowvisions of the Indian Ewidence
Act with reference to (a) ancient documents; (b) production of
title deeds by a witness; (c) telegraphic messages See ss. 88,
90, 130, I31.

CHAPTER X,

87. What 15 the meaning and object of cross-examination ?
What questions affecting the credit of a witness by injuring his
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character are respectively proper and improper? See ss. 137
and 148.

88. What are the principal rules regarding the kind of ques-
tions that may be asked in examination-in-chief, cross-examina-
tion and re-examination ? See ss. 138.

89. What 1s the nature and object of cross-examination and
re-examnation ?  See s, 142 and 146.

_ . 90. What difference 15 observed and allowed regarding the
right of parties to a suit about putting * leading questions’” to
awitness? See ss. 14X-143.

g1: What course should you, as a pleader, adopt, if you
wished to discredit a witness, by showing that he had made a
clnntr:)zdictnry deposition in another swt? See ss. 145, 155,
cl. (3).

92. Isit open to a party to discredit his own witnesses,
or to put leading questions to them?  See ss. 142, 143, 154 and

155.

93. For what purposes and at whose instance are former
statements of a witness under exammnation admissible under the
Ewidence Act?  See ss. 145, 157, 160 and 161.

94. What is the object and scope of cross-examination ?
See ss. 146-148.

95. In what ways may the credit of a witness be impeach-
ed?  See ss. 146, 153 and 155.

96. When a witness is under exanunation, {¢) what ques-
tions and inquiries may be forbidden, and (b) what questions must
be forbidden by the Court ? See ss. 148-152,

97. When can the Court compel a witness to answer the
questions intended to affect his credit by injuring his character?
See s. T49.

98. In a civil case are there any restrictions on the questions
which may be asked in cross-examination? Has the Judge
power to exclude any questions? If so, in what cases? See
s5. 148-150.

99 Under what circumstances can the Court interfere with
the cross-examination of a witness? See ss. 148-152.

100. Can 2 prisoner’s counsel cross-examine witnesses sum-
moned by the Court or by a co-prisoner ? Sces. 153.

10r. What evidence of a witness is liable to contradiction
To what other methods of lessening the value of his evidence can
counsel have recourse? Sce ss. 146 (b}, 153 and 155.

102. When may a party cross-examine his own witness?
See s. 154.

103. Whois a hostile witness?  Sces. 154.

) 104. Enumerate the circumstances under which exper? opinion
is relevant, and state how such opinion may be ascertaincd.”
\See 5. 45, 46 and 150,
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105, \What is meant by a witness ‘ refreshing hus memory *?
What documents may be used for this purpose? Can such docu-
ments be subsequently put 1n and made evidence n the action?
If so, how, and by whom? See ss. 159-161.

106, What restnctions are imposed on the general power
of a Judge to ask questions of a witness?  See s 165.

CuarTER XI,

107. Comment on the following :—" The improper admis-
sion or rejection of evidence shall not be ground of 1tself for a
new trial.”” Sees, 167.
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character are respectively proper and improper? See ss. 137
and 148.

88. What are the principal rules regarding the kind of ques-
tions that may be asked in examination-in-chief, cross-examina-
tion and re-examination ?  See ss.138.

89. What 1s the nature and object of cross-examination and
re-examination ? See s, 142 and 146.

go. What difference 1s observed and allowed regarding the
right” of parties to a suit about putting ‘‘ leading questions’’ to
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g1: What course should you, as a pleader, adopt, if you
wished to discredit a witness, by showing that he had made a
cimtr:;.d.lctory deposition in another suit? See ss. 145, 155,
cl. (3).

92. Isit open to a party to discredit his own witnesses,
or to put leading questions to them? See ss. 142, 143, 154 and
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93. For what purposes and at whose instance are former
stitements of a witness under examination admissible under the
Evidence Act? See ss. 145, 157, 160 and 161.

94. What is the object and scope of cross-examination ?
See ss. 146-148.

95. In what ways may the credit of a witness be impeach-
ed? " See ss. 146, 153 and 155.

96. When a witness is under examnation, (a) what ques-
tions and inquinies may be forbidden, and (b) what questions must
be forbidden by the Court ? See ss. 148-152.

97. When can the Court compel a witness to answer the
questions intended to affect his credit by injuring his character?
See s. 149.

98. In a civil case are there any restrictions on the questions
which may be asked in cross-examnation? Has the Judge
power to exclude any questions? If so, in what cases? See
5. 148-150.

99. Under what circumstances can the Court interfere with
the cross-examination of a witness? See ss. 148-152.

100. Can a prisoner’s counsel cross-examine witnesses sum-
moned by the Court or by a co-priscner? Sees. 153.

101, What evidence of a witness is liable to contradiction ?
To what other methods of lessening the value of his evidence can
counsel have recourse ? See ss. 146 (), 153 and 155.

102. When may a party cross-cxamine his own witness?
Secs. 154.

103. Whoisa hostile witness? Sces. 154.

N 104. Enumerate the circumstances under which expert opinion
is relevant, and state how such opinion may be ascertained.
See 35, 45, 46 and 159.

‘\
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105 What 15 meant by a witness * refreshing his memory *?
What documents may be used for this purpose ?  Can such docu-
ments be subsequently put in and made evidence 1n the action?
If so, how, and by whom? Sce ss. 159-161.

106. What restnctions are ymposed on the general power
of a Judge to ask questions of a witness?  See s. 165,

Cuarrer XL

107. Comment on the following:—" The improper admis-
sion or rejection of evidence shall not be ground of stself for a
new trial.” Sees. 167,
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Abbreviations—
evidence to show meaning of, s ¢8, p, 227.

Ablltty— -
of witness, cross-examunation directed to test, s, 146, p. 323.

Absence—
of circumstances, burden of proving, s xo_s. pl23y.
presamption of death from, ¢ 107, P,

Acceptor—
of bill o, exchange, estoppel of, s, 117, p. 284,

Access—
between married persons bearing on legitimacy, s, 112, p 246.

Accession—
of Sovereign of Umited Kingdom, judicially noticed, s 57 (5), ps 145
to offices, etc , of Indian public office, judicially noticed, s~ 57 (7), p. 143~

Accident—
facts showing, s 15, p 47.

Accomplice—
evidence of, s, 114,11L (5), P. 254 ;5 133, p 300,

Account-books—
entries in, p 105,
relevancy of, 8. 34, p. 119

Accused—
conduct of, relevant, s 8,1 (i), p zo.
confession by, when m'elevant, 8. 24, P,
refusing to anmwer questions, s 1r4,1ll, (h) p.250

Acte—

. 180,
proof of, 5. 73, p 175.

Admiralty [urlsdictlon—
relevancy of certain judgments in, 5. 41, p. 126

Admissibillty of evldence—
adge tadecide, 5. 136, p. 397.
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Admislon—
by counsel, pleader or attarney, p. 55-
by party to proceedings or hisagent, s 18, p 53
by party in representative character, s 18, p. 53,
by person interestod in sabject.matter of pmccodmg, 8. 18, p 53
by perso tro whom interest dernved, 9 18, p 5¢
Crown, boand by, p. 52.
definstion of,s 17,p $2
1mpropes, of evidence, 3 167, p 351
factsadmitted neod not be proved, s 5, p 150.
how much tabe taken, p 5!;
made without prejud.ce, p. 6
not allowed, when there 15 condmon that its evidence shall uot be given,
23D 6
notconcrasive proof, but may estop, 5 31, p
of exccution by party toattested ducuxmm s 79, p. 169,
proof of, against persons matung them, 8 21, p. 59
proof of, by or on behalf o persons making them,'s 21, p. 59.

Admltted facts—
need not be proved, s 58, p 150,
Dot conclus;ve proof, but may estop, 8 3L p 95
of execution by party toattested document, s 70, p 169
Proof of, against persons making them, 8 21, P 59
Proof of, by or on behalf of persons making them, s, 21, p. 5o.

Adoption—
statement s to existence, 8. 32 (6), P 97

Advocates—
names of, judical notice of, s, 57 (12), P- 149,

Aftalrs of State—
admussibility of evidence of, s 123, P 291,

Alfidayits—
whether recervable 1n evidence, p. 3

Aflrms—
he who, must prove, 8 101, P. 230.

Agent—
admussion by, 3. 18, p. 53
burden of proof as to rclnhonshxp of, 8. 109, P. 239,
conduct of, 3 8,
ymducmm oldocument by, s. 131, p. 207

Agreement—

varyin; s. 99, p. 228,
oral evidence to vary wnttcn, 8, 92, P, 200,

Amblzuous document—
exclusion of evidence to explain, s. 93, P. 223

Aaount of damage:
relevancy of facts i, 8, 12, P 32,

Anclent documents—
presumption as to, s 90, p 185
<ccondary evidence of, P, 188,
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Annoying guestlons—
Court to torbid, . 152, P. 329.

Appointments—
evidence of, s. g1, P. Tt
to public offices, Jud:cnl natice of, 5. 57 {7), p. 148.

Arbitrators—
Act not applicable to proceedings befare, s. 1, p. 3.

Art—
op1n10ns of experts on points of, s. 45, P. 136

Artlcles of War—
Judically noticed, s. 57 (3}, p- 148.

Assessors—
right of, to pnt quest.ons, 3 166, p 350

" Attested documents—
admssion of execution by p'\rty, 70, p. 169,
presumption as to, » 8a,
proof of, require by law to be attested, s 68, p 167; 5. 70, p 169.
proof of, not required by law to be attested, a. 72, p. 171

Attesting witness—

denying execution of document, s 71, p 171
when need not be called, s 69, p 160.

Attorney—

Aathentication—
of power of attorney, . 85, p 182

Bad character—
notrelevantin eriminal proceedings, except in reply, 8. 54, P 143-

Baitee—
estoppel of, 8. 117, p. 284,
Barelsters— . o
\ - . . * ay be reported

Beaam] transactions—
proof of, p. 204

811 of exchanye—

estoppel of acceptor of, 3. 117, p.
Jresumption as to, 8. 114, §ll, (z) p. :50

rth—
during marritke, conclntive proof of legitimacy, 8. 112, p. 246
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Recny feellng—
fastaghowing eustence of, & 14, P 42
Dooky—
. . B T
. . . 182
A .« Py

reference to, In expecte, & 180, . 2400

tibe—
arolit of witness impeached by showlng, s 155 (2), p. 333

Brithh Consul—
cestahied copres by, 8,55, p 176

Brilish terrifories—
julicially nnticed s 57 (10), p 14~
proofof cession ol 8 113, p 250

Surden of proat —
23 10 benam: transactien, p o4
s to death or otherwise of absent persany, s 107, 108, pp 236, 237
as to fact espezially within knowlcdge, s 106, p 235
as to fact to be proved to make evidence admissible s 104, p, 23
a3 to good faith of transaction between persons in fiduciary relation, 3. 111,

P 244.
as to fandlord and tenant, ! 100, p 239
a3 to ownership 8 110,
25 to particular facts, s 103 P 233
o pertners & 19 1 230
as to principal and a% nt, s 109, p 239
be whn aihirms must prove, s ,o; p 230
on whom lies the general s 10 231
that case of aceused 13 within cxcephons of the Penal Code, s 105, p 234
what1s, s 101, p 230.

Bustness—
entries in boaks bept in course of, 8 34, p 179
existence of course of, s 16, p 50
statement made 1n course of, s 3z, P 07

Bystanders—
statement of, p 17

Copacity—
want of, invatidating a docoment, 8. 92, praviso 1, p. zor.

Carlcature—
adocument, s 3, (M), p. 7.
libel expressed 1n, 8 32,1 (v}, p. 09,
setraa e

- =GP
. 83, P13
79, p. 177+
Proof of documents, & 77, P 175.
secondary evidence, 8 63, p. 157
what are, s, 76, p. 175
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Cessten of territory—
conclosive proof of, s 113, p 250.

Character—
as affecting damages, s. 55, P. 1.
cross examination and rmamnabon of witnesses to, s. 140, P. 316,
definition of, s. 55, Expln , p. 145.
evidence of, m civil cases, 8 52, P. I41.
evidence of, in cviminal cases, 8. 53, P. 143 5. 54, P 144-
previous bad character notrelevant, s. 54, P. 144.

<haritable foandation—
opinion as to copstitution of, s 36, p. 122.
<harts—
v of in, p: ion as to, 5 87, P. 184,
Chitd—

estoppel not to affect, p. 264
evidence of, s. 1318, p. 286,

Clerk— )
i to, of legal & 127, P. 205.
Clergymen—
statement by, as to marriage, s 32, fll. (). p. 99
Clent— N
when ¢ to disclose ial s, 128, p, 296,
when not so compellable. = 129, P 296
Corgccused—
confessions of, s 30, p. 86.
Coedetendants—

admssions by, p. 55.
Collection papers—

for refreshing memory, p. 343
Colluslon—

in obtaiming judgment, 8. 44, P. 133.
Compmson—

of handwritieg, signature, etc,, 5. 73, P, 172,

Competency of witnesses—

] Pp. 286,
Complsinant—

conduct of, how far relevant, s. 8, p. 19.
Compulslon ef witnesses—

maunmaung docummts. 8. 130, P. 207,

Cenclusive proof—
missions are not, 1.
judgments, haw far,
seaning of, 3 4, p. 12.°

ql.p. 126,
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Conclusive proof—orcld
of legitimacy, 8. 112, P 7
af ceteson of termitory, u; 250,

Conduct—
accotupanying Adm\ssmns as to bodily state, 8 21, P- 59
definition of, 5.8, p. 1
evidence of, "for cmstmmg writing, p 206,
how far maternalin comu—ucuon of documrn!!, P 22
how farreicvant, 5. 8,
proof of, by yudzmenty snd decrecs. p.22

Contessions—
caused by tnducement, threat, of promise, s 24, ' 64
definition of, p. 65
distinction between admussion and, p 65
juds ialand extraqudsenal, p 6
made after remas ! of impression caused by inducement, threat or promise,
s 28, p 84
m:\deincunod) of police ofticers, § 26, p 77-
made to police officers, s 25, p 74
of co-accused, 5 30, P
pressmption as ta, @ 8o, ¢ 198
Tetracted, p 94
under promise of secrecy, s 20, p &5

Confidence—
burden of proving good faith 1n cases of active, s 115, P 244

Confidentist—

barristers, attorneys, vakils, pleaders 8 126, p 203

clerks of legal advisers, s 127, P 295

husband and wife dul‘mg coverture, s 122, p. 260

nterpreters, s 127, p

judges, magistrates, s lzx p. 289

mukhtears, p 295

or professional communications as to affars of State, s. 123, P» 291
Conslderation—

want or failure of, invalidating document, s 92, Proviso 1, P 2c1.

Conspiracy—
what constitutes, p. 2
agreement but notdirect meeting necessary, p 28-

Conspirators—
cts of, 8 10, p. 26,

Construction of docyments—
act of parties how far relevant, p 23.

Consul—
certificate of British, s 78, p. 175

Conlempunneoun agreement—
arying ducument, 8. 99, P 228.

Contemporaneous stafemenfs—
forming part of the same transaction, s. 6, p 16
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“Contents of documents—
haw proved, s 61, P 156.
in whatcases secondary evidence admissihle, 8. 63, P. 157.
relevancy of oralaccount, asto, 8, 22, p, 62,

Conflnuance~— .
presumption in favour of, #, 109, p. 239,
Contrasis—
graits, or uther d.quuons of property, evidmce of terms of, 5. 91, p. TO1
2, p. 200,
Contradictlon—

of angwersreferring tooredit, 8 1355, expln, P 333,
of answers testing veracity, s 153, D. 320,

of relevant facts, ¥ 158, P. 341.

of witness by a writing, s 145, p 319

Canversation—
statement from part of, 8. 39, P. 125,

Coples—
of foreign judiciatrecords, presnmption as to, s. 86, P. 183,

Copy—
of document, for refreshing memory, 3. 159, P. 341, .
of private act, presumption g3 to, 3 81, p. 178,

Corzoboralon—
of accomplice, 8 114, ill (4), p 250: 8. 133, P 300
of ev dence of relevant fa~ ts a 156, P. 337,
of relevant facts, s. 158, p.
of testimony, by proof ol lomm' statements, 8, 157, P. 338,

Corrupt infucement—
oTercd to wWitaess, 8. 155 (2}, 9. 333.

Counsel—
admissions by, p. 55

Counterpart—
dozuments exccuted in, P. 157.

Course of bmlnns—-
existence o, 8. 16, p. 5
facts ﬁmwin" uutcmmu made in, 8. 32, p. 66,

Caum of proceedings—
Pa ll:m‘l.'nt |u(hcxalnotkcol n 57 (4), ~
b, Councils, j of. .37 m. P 148
Conrt—
disretion of, as to urder of witnesses, 5. 235, p. 306,
;aming nf 33




Covrt-martlsl—
I, Pt

Cevertare—
ivilege cf statements during, 8. 122, P. 290

Credit of witness—
tont adictary evidence, vse cf, to attack, 8. 153 p. 329.
Cross cxarunation 2380, 8 146, 3:3,
impeaching of, vavsof,’s 155 3
proof of caffolarative oF conundulory evidence tending to impeach
IS8 P 3.

Cetminating answer —
*1tpess not excuscd from answesing on ground of, 5, 332, P. 208

Cross-examinalion—
as tocharacter, s 140, 316,
a3 to previous wTitten statements, s 145, 1. 31y
by a party of s awn witnesscs, S 154, P 331,
cort ulsion to answer Questions, 8 147, 148, . 324
leading questions auomd mn, s 143, 316
Deaaeng o,

. . 300.
mdns:vvef stat s of v\nness 8 146, ¥

to shake credit by injuring character, s 146 p. 323

to test veratity, 8 146, p 373

upon answer to judre’s question, 8 165, p 347

apon whtng with which memor v ssrelreshed, s 163, Ps 344+

Crowd—
statements made by, 8. 9, 1ll, (%), P+ 24s

own—
bound by admissions, p. 52

Castody of accused—
by police, confessions made during, s, 26,p 77,

Custody of documents—
presumption as to, 8. 9o, P. 185,

Custom—
proof of, as varving written contract, . 92, proviso (s), p. 201,
Televancy of oanion @3 to exist nce of gener 1, s 43,p 140-
statement as to the easstaice of, s 32 {4}, P 97
what facts are dcemed relevant in ymvmg e lehce of, 8. I3, Te 33
whatisa,p 33

Customary Incidents—
ence to anncy, 8, 92, proviso (5), p. 201,

Damages—
character as affecting, s. 55, p. 1.
relevancy of facts in suits for, l. u. P32
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Death—
dying declarations as to cause of, s, 32 (1), p. ¢6.
presumption of, from seven years’ absence, s. 108, p. 237.
statement by deceasd as to cause of death, s 21, p. 59, s. 32, p- o€,

Deceased person—
statements by, when relevant, s. 32, p. 96

Deceptlon—
confession caused by, s. 29, p 85

Declarations—
aganstmterest, s 21, P. 59.

Decree—
relevaney of, s 40, p. 125,
Deed—
statements made1n, s 32 (7), p. 98

Delective document—
exclusion of evidence to explamn, s 93, pP. 223

Delay—
statement of persons who cannot be called without, s. 32, p. 96.

Dhaties—
of police ofhcets, pp 125, 321,
for refreshing memory, p. 343

Diplomastic agent—
certified copics by, s, 78, p. 176.

Disceetion of Court—
as to order of witnesses, 5. 135, P 306,

Discovery of fact—
validates confession, 5 27, p. 79.

Disproved—
meaniag of, 5. 3, p. 11

Document—
definition of, 8 3,p. 7.
Judge to order prodection of, s 165, p 347.

Docamentary evidence—
exclusion of eral by, ss. 91, 92, Pp. 1g1, 200,

Documents—
admissbility of, p. 16.
ambiguous, meaning of, s, 93, P, 2:
called for and examined, muat be pat in evidence, 5. 163, p- 3¢6.
certified copies of, 8. 77, D

contents of, when pra\td.by oral evidence, 8. 22, P. 62; 8. 63 (5), P. $57°

s 144, 9. 318,



INDEX

Decoments-—oncid.

oof of, required l.uriabcatrestm 8 €8, p. 167;3 ;0
pr % Swl"\ar)bzr scondary evidence, 8. 61, p. 156, 8 64 p, 159

pnbbc

”:mduy:udmtzc! s. 65, p 16078 06, p. 164

ottion of, wlevdcopxcscl.l 77.1\ 175
docuricnts, s 131, P 299

documents, with objection, 3 162, p 345

title-deeds, 3 130, P- 207

by
£ 74.P.

staterments made 1o, 8 32 (7) P oS
thirty years' old, s oo, p 185

Drooken person—
confession by, 5. 29, | 85

Dumb witness—

maxic of giving evidence by, 3 119, . 283
Uylog decleratlon—

astocause of death, s 32 (1), p o

for relreslung memory, P 343

Enectments—
repeal of, 5. 2, p. 3.

Cn(rln—

n books uf account, when relevant, s. 34, p 119

ux public or official book, 8. 35, P 121,

Ellupp:k—

admissions May vperate as, 8 31, P 95
by attestation, p 27t
recita in a deed, p 271
remaming silent, p 270.
cannat be pleaded tn appeal p 27z
ereated by accepting cheque, p 271,
2

definition of, § 115,

fraudulentiatention not necessaty, p 268
in adophion, p 277.
kinds of, p. 261

by record, p 261

by deed, p 262,

n

pass, . 262.

must be unambiguous, p 270
not affecting minors, p 264

tenants, 8 116, p. 279,
mzpmwz\l W, B 270

title by, p. 2

true facts lmown to both parties, p. 267,

Evidence—

defintion of, 8 3,

P. 8
difference between civit and criminal proceedings, p 1o

direct,

p. 8.

indirec, p. 8. .

395
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Examination-{n-chief—
eading questions not allowed in, 5. 743, p.316. . ° » a¢ ‘
leading questions when allowed in, 8. 142, p. 316, ™
meanmng of, 8. 137, P 309.
must relate to relevant facts, s. 138, p. 300.

Exceptions— a '
burden of proving, s. 105, p. 234

Exchange—
bill of, estoppel of acceptor of, & 117, p. 284.

Exclusion of evldence— '
against aplication of document to existing facts, s. 94, p. 224.
of oral agreement varymng termsofaco ta t.s of, p. 191, B
to explain ambiguous or defective document, s, 93, p. 223, '

Existence— "
of fact made probable to show relevancy, 8. 11, p 29..

Expert— R
defimition of, 3 45, p, 136, LI
expermants by, s 56,1l F 142,
{a ts bearing on opinton of, s 46, p. 137
may give ground of opinion, 8 51, p
may refresh memory by reference to pra(cssmnal treatiges, s. 159, P, 341.
apistons, whm relevant s 45.p. 136
hen ascertained from books, 5 ¢o, p. 152.

Explanatory facts—
relevancy of, s 9, P. 245§ 93, P- 223.

t—

burden of proof, as to particular, definition of, 5. 3, p. 4.
dusproof of, s. 3, p. 11,

not proved, s 3, p. IL.

proof of, & 3

Televancy of, 8 3, p. 5.

cts—
admitted need not be proved, s 59, p. 150,
bea ing on opinlon of experts, s 45, p. 136,
burden of proof, as to, s 103, p 233
forring part of same zmnsachon, 8.6, P. 16, ¥
fo Jssur, defirition of. 3 3 . 6.
evilence of, s. 5. p. 15.
jndizially noticed, need not be proved, s. 54, . 147,
necossary to expliin or § 1t oduce relevaut facts, 8.9, p. 24.
notrequiting proof. p 147
Presimoption as to evistence of, 8 114, P. 250,
proof of, by o alevidence, 3 39, p, 183 N
felevancy of, s 3. p. 5
which are occasion, cause or effect of relevant fazts, 8. 7, pe 18,
Family pedigree— T i
1o show relationship, . 32 (6), P- 97, M
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Feexlly portrati—
to show refationatilp, 5. 32 (6), P. 97.

Factr—
jedxcial notice of, & 57 [9), p. 748,

Fattysls—
jediaal notre of, & $7 (9). p- 148,

Fifuciery refsilon—
trrden of proof when parties stand in, s 118, . 244.

Finger impresstons—
canranison of, with those admitted, 3. 73, P. 172,
opinion of experts as to, 8. 45, P 136,

Plag—
of foreign State, judicialnotice of, s. 57 (8), p. 148.

Foreizn country—
public documents of, 5. 78 (6), p. 176.

Forelgn expresslons—
evidence to show Meaning of, s o8, p 2
udicial records presnmption as to ccmﬁnd copics of, 8, 86, D. 283
Lw opinion of experts 23 to, s 45. P 136
sovereigns and states, ]udlcla\nuucc ol’s 578 pe 1465

Fortelture—
answer exposing Witness to, 8. 732, P. 298,

Former proceedingy—
evidence given i, when admussible, & 33, P. 113.

Freud—
1n obtaining judgMent may be proved, s 44, 133
in serreting onrinal document, s 66 (3) , P 165

invalidating a document, 8. 92, proviso (1), p. 201,
Garetle—

Ppresumption as to genuineness of, s 81, p. 18o.
' statement made in, s. 37, p- 123,
Qazctte of Indla—~

notification in, 8 3 1:3 s 57 (7). p 148.
‘Presumption as to, 5. 81,

oznulo;lnl table—
how far evidence, p, 112,

General custom—

otrizhtdefined, s 48, expla., p. 140,
Qcographical divisions-—

Judicial notice of, 5. 57 (9), p. 148,
Good faith—

burden of proof as to, s 117, DL 244

relevancy of facts showing , s. 14, P. 1. .
Good will—

facts ahowing existenee of, 8 14, P 41,
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Government— !
acts, ordess, notifications, proof of, 3. 78, p. 175.
Government Gazette— §
‘presumption as to, s 81, p 180,
Grants—
and other dispositions olproperty,reduced to form of document, s. a1, p. 191
varying the terms of, by oral evidence, 8. 92, p. 200.
Grounds ot oplnlon—
expert may give, s 51, p. 142
Quardian—
admissions by, p. 55
Handwriting—
comparison of, s 73, P 172.
modes of proving, opinion of expert as to identity of, s 45. p. 136.
of attesting witnesses, 3 69, p 1
proof of, when necessaty, s 67, p 166.
relevancy of opinion a8 0, 8 47, p 138
Hearsay—
is no evidence, pp. 99, 153,
not admissible except 1n certatn cases, P 99.
High Court—

certam questions asked by attorr.ey ete,, without reasonable grounds
may bereported to, s 150, p 328,

Hindo—
rules of evidence, repeal of, p. 3

Holideys—
judicial notice of, 3. 57 {9), P- 148.
Horoscope—
bow far evidence, p. 112.
Hostlle witnesses—
oss-examination of, s. 154, P. 331.
Hostllitles—
between Hritish Government and other State, judicial notice of, s, 57 (1)
P- 149
Hasband and wife—
tompetent witnesses, 8. 120, P. 28!
may not s witnesses disclose nny communications made to each olhrf
during marriage, s 122, p. 200
Uentity—
uuesumnshlng of thing or person, s 9, p. 2.
opinion of expert on, of handwritine, s 45, p.
Auestions in Cross examination to discover, o{l'm'xcss. s 146 (2), p. 323.
Tegallty—
invalidating & document, 3 92, proviso (1), p. zo1.
Miegible characiers—
evidence admisuble to show meaning of, s 3, p. 727
Mewilt—
factyshowing existence of. a. 14, p 41,
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Teoparthality—

afecting credit of Witneases, s 153, excep. (2), p. 330,
tmpesching credit—

of witness, 3 155, P 333
Tmproper admission—

of 1ejection of evidence, 5 167, P 351
Tncapacity—

torise evulence, 5. 148, P 236
Income-tax ofMicers—

staterarnts of assessars before, p. 292,
ncompetence—

of Court to deliver judgment may be proved, s 44. P- 133.
Encompetent—

what witnesses are, & 118, p. 280
Tmconsistency—

any factin 1ssuc or relevant fact, s 11, p. 29.

Toconsistent atatement—

made by witness, 3. 155 (3), P- 333-

offered to a witness, 8. 155 (2}, P 333
facsiminating documents—

witness cannot be compelled to produce, 8. 130, P. 297.
fncriminating statements—

witnesscompelled to make, 5 132, p. 208,
Tndecent—

qQuestions, 5 151, p 329
TIndependent States—

recogmtion of, 8 57 (8), p 148
Inducement—

confession caused by, s 24, p 64
nscription—

on stone or metal-plate is document, s 3, ill, p. 7.
Insolvency jurisdiction—

relevancy of certain judgments in, 8. 41, p. 126,
nstances—

proving Tight or custom, s, 13, p. 33
1nsulting questions—

Court to forbid, 3 152, p 329,
Tntention—

evidence as to declarations of, s 15, p. 47,

evidence of, to construe wniting, p. 208,

facts showing, how far relevant, s. 14, p, 41,
Toterest—

statement aganst, 8. 32 (3), p. 97,
oterpretation-clause—

H

P4
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Interpreter—

made to, when di ble, 8, 127, Py 268,

atimidation—

invalidatiog a document, 8. 92, pro.” (1), p. 201,
Iatoxication—

confession made in, s, 29, p. 85.

Irrefey ant—
evidence, rejection of, p. 6.

lssue of fact—
3P 6
Joarnals—
presumption ss to, s 81, p. 180,

Judge—

to forbid indecent question, s 151, p 329.
to forbid insulting question, s 152,

to order productinn of docoment, s xés.p 347
to put any questions, s, 165, s 347,

Judgment— . L
{raud, or collusion in or p y of Court to deliver, ‘may
beproved, s 44.p 133
how far conclusive [roof, 8, 41, P« 126, .
Judgments—
$11 7em, 8. 41, . 126,
fudgments—
not tnier partes, how far tr 3 or partitnlar & P35

when natconclosine proof, s 42, p. 130
refevant, s 43, p. 131
Judgmenty—
“must Le based on factsrelevant and duly proved, 8 165, p. 347
when jvelerant to prove conduct, p. 2.
when relevant, ». 40, p, 125,
Judiclal nolice— )
facts of which Courts must take, s. 57, P. 147.
Judiclal proceeding:— :
meaning of, p 2.
e.1tence in foreler, when relevant, presumption as to evidence Un, s 8o,
P8,
Jary—
questions to witnesses by, 5, 166, p, 350
Jay fertll—
may e p'eaded when, p, 290,
| S
rejister of marrlazes by a, almissible, p. 105,



INDEX.

Knowiedge—
{acts syowing, how farrelevant, s 34, p. 41, ’
barden of prool, 8 106, p. 235.
that a witaessisunnaorthy of cradit, 8. 155, . 333,

Lenélord and tensnt—

barden of proof as tarelationsh ip of, 8. 100, p. 239

estoppel of tena it denying itle of, 8. 126, p. 279
Langusge—

oral evilence to explam dubious, 8. 97, p. 227
Leten! amblgulty—

evijence admitted to explam, p. 223

.—
judicial notice of, 8. 57 (1), p- 147

Law books—
presutaptions asto, s.8¢,p 182
relevancy of statements in, 8. 38, p. 124,

Law, forelgn— ,
openion ol expertsas to, s, 45 P 136

Leading questions—
allowed 1n cross examination, § 143, p. 316
Judge mav put, 8 165, p 347
limst of rule with rezard to, 8 142, P 316,
meanng of, 8 141, p. 3t6.
not allowed 1n exaTunation m-chief, s 142, p. 316,
re-exammation, 8 142, p 316 .
when allowed in cxamnation-in-chiel, 8 142, p 316,

Lease—
burden of proving diszontinnance of, s, 109, p 239
Legal afvisers—
rule as tydilasure of fidentral comm, to, s 126, p 203

Legistative Councits—
€oarse of proseeding of, ,udxmlnonrenf 5. 57(4). P 148.
proeedings of, proof of, 5 78 (4), P

Legltimacy—
birth duxmg marriage conclusive proof of, 5. 112, p 246.

Lelters—

contract contamed i, « 39,0 125

formung partof a transaction, 8. 6, 111 {o), p. 16
Lex fori—

taw of evidence s, p. 2.
Licensce—

estoppel of, s 116, p, 277, 5 17, . 284

presnmption as to coatinuance of, s. 107, p. 236

Lithograpt—
a document, s, 3, D 7.

401
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Lithogeaphy—
document made by, s 62, expin. 2, p. 157.

Loca) expressions—
evidence toshow meaning of, s 93, p. 227.

London Garefte—
presumption as to genuineness of, s 81,
reglations, ete., contained in, pmat of, s, -3 (3), P.176.
relevancy of statementsun, s. 37, p- 123.

Lost document—
proof of contents of, 5 66 {5, p. 165

Lunatic—
when competent as witness, s 118, expla., p. 286.

Magistrate-—
oeaning of the term, s, 26, expln, p. 7
notcompellable to answer cgrtam questxom, 8, 121,
not compellable to disclose source of information z! to commission o
offeace, s 125, p 292,

Mahomedan—
rules of evidence, repeal of, p. 3

Map:—
* documents,” s. 3, 1ll,
presumphon as to, 8. 83, p. 181 s 87. p. 184.
relevancy of statementsin, 8. 36, p. ¥

Marelage—
birth durisg, conclusive proof of legitimacy, 8. 112, p. 246.
husband and wife may not as wltnesscs Qisclose any communications
made ta eath other during, a. 122, p. 290.
statements as to existence of, 8 32 {s), P. 97

Matrimoniat Jurisdiction—
relevancy of certain judgmentsin, 8. 41, p. 120,

Matters of State—
document produced by witnessreferring to, 8. 167, p. 345.

Matlms—
falsa demonstratio non nocet, p. 226, 227,
thc!conxmure vibeture, p. 23,
omina presumuntur rite esse acta, pp. 51, 178, 179.

** May presume *’—~
definition of, 8. 4, P. 12.

Mechanleal process— N

copics male by, secondary evidence, 3. 63, p. 157,

Memorandum of evldence~
pten as to, 8. 8o, p. 378,
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Memory—

tizht of adverse party to sre writing used for refreshing, s 161, p. 344

roles as to witness refreshing, 9. 159, p. 341
Mizors—
whether bownd by estoppel, p. 264.
Mobem
cries of, admismblein casc ofriot, 8 0,1l (). p 24
Motlve—

facts showisg, 8. 8, p. 10,
Mortgagee—

estoppel of, p. 28y,
Makhtears—

professional commuaications to, p
Mualclpal body—

proceedings of, 8. 78 (5). 1. 170,

XNatlre Priaco—
cession of testitory to, 8. 113, p 250

Negligence—
facts showing existence of, s 14, p. 42

New maffers—

introduced in re-examination, s 138, p 300
Newspapers—

presumption as to genuineness of, s 81, p. 180

Kew frial—
improper reception of rejection of evidence, when no ground for, 5 167,
P- 351-
Kotary Pubfic—
seal of, judicially noticed, 8 78 (6), p 176
Hotice—
to produce docoments, Tules as to, 8. 66, p. 164

Notifications In Oazetic of Indla—
S I L . e

Not proved—
when a fact 1s sad to be, s, 3, p. 11,

Number of witnesses—
no particular, necessary, s 134, P. 305.

Obsolete expressions—
evidence to show meaning of, s g8, p 227.

Offence—
conspiracy tocommt x xo p 26
definition of, s. 30,
magistrate not rompellahle to diklose source of infcrmation as to com.”
missfon of, s, 125, p. 292 a
»
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Offenslve guestions—
Coust to forbild nexdlessly, s, 152, p, 329.

Offfcers of Courf—
namesof, judicialnoticeof, s 57{12), p. 149.

Officla) bodies—
acts of, are public documents, 8. 74, p. 173.

Officlal book—
entries 1o, 8 35, p. 121,

Oficlal communications—
public offi-er not compellable to disclose, 8. 124, p. 292.

Ol age—
incompetency as a witness of a pefson of extreme, & 118, p. z36.

Qaus—
See BURDEN oF Proor, '

Opinlon—
expert may give grounds ol, s. 51, p. 242, '

Opinfony—
as to compars on of handwriting, s 73, p. 172,
as to coutat «tion of relisioas foundation, s 49, P. 141«
&3 to cxistance of general custom of right, s, 48, P. 140
astohandwriling, s 42, p 133,
a3 ta m 13 of partizular words, 5. 49, P 141-
astousages, t’m‘.ti m:amng of terms, ctc,, 8. 49, Po 147,
ground of arerelevant, s st, p. 142
of ccports, facts b::mng on,s 46, p 137.
ol e €parts 01 points of s.tance or art, 5. 45, P. 136,
of thurd persons, when relevant, p. 137,

Oral agmission—
as to coatents of documents, s, 22, p. 62,

Oral azrecment—
evi]:nze of, not admisible to vary terms of a writtzn contract, 8. o2,
P. 200,
Oral evldence—
definttion o! s 3{1.p.
exclusion of, by do‘um-ntzry evidence, 8. 97, P, 200,
st be direct, 3 6o, p

of dozum:: l!unm':lnln" m term:,l 95, . 225,
. oo ‘e e e by Pl 31Se
' ‘e
L) '

Order— . )

of examination of witnesses, 5. 139, p. 37,

of production of witneascs, 1. 135, p- 306.
Orders of Gavernmat, ehe—

how pmml .75, P 178 4
Orgimals—~ N

methan o ;rm! of, .61, expla. 2, . 191,
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Ownenshlp—
h:rdt:\ of proof ra to, 5. 110, P, 240,

Pordhanxahin lefles—
rirden of proof of documents of, p. 245,

Parfiament—
Acts patwe? by, Jadicial notize of, 5. 57 (2), p. ¢
emars- of proceeting of, judicial notice of, 8. 57 (4), P. 143,
™eaning of, . §7 (4), expla, p. 148,

Perol—
See OmaL Evioewcr,

Partners—
aimissionsby, p 5
burden of p?oc( ay mreh\mns‘.\lp in case of, & 109, P. 233,

Party to = 10it—
admmot by, s 18 53
notice to, to pro.lu:edlruments 8 66, p. 164,

Pedigree—
statement in family, § 32 (6), p. 97

Person in authority—
coafession made toa, 5 24, p. 64.

Plans—
are ‘documents, s 3, ill, p. 7.
presumption as to, s 83, p 18¢.
Televancy of statementsin, 8 36, p. 122

Pleaders—

Police Offlcers—
canfession to, 5. 25, P
~arfession while 1n custoiy of, 8 26, p
not compellable to disclose source of mlormauon as to commission
offence, § 125, p. 292.
diary of, pp 125,321, 313
Palitical Agent—
certificate of, presumptlon as to, s. 86, p. 183
Portrait—
statement made on, s, 32 (6), p. 97.

Position {n Lle—
cross-examination asto, s 147, D. 124

Possession—
denoting ownership, 8 110, p. 240,

Post-mortem eramination—
reports, for refrestung memory, p. 343. -

Powers-of.attorney—
Presymption as to, 8. 85, p. 182,

-
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Prejudice—
communications, without, s. 23, p. 63.

Preparation—
facts showing, s. 8, p. tg.

Presumption—
as to accomplice evidence, s. 114, ill. (b), p. 250
as to newspapers, journals, etc,, 8. 81, p. 180,
books of law and Feports, s 84, p. 182,
conclusive, p 14

billsof 8 114,11 (¢}, p. 250.
definition ol p. x3

documents, 3. 79, p. 177.

admissible1n En"land 8 82, p. 181.

documents Lhnty years’ old, 5. 9o, P. 185,

evidence, record of, s 8o, p. 178,

existence of facts, s. 114, p. 250

execution of documents, s 89, p. 185.

foreign judicial records, s 86, p 183

gazettes, 3 81, p 18o.

maps and charts, s 87, p. 184,

mixed, of law and fact, p 14.

of fact, p. 13.

oflaw, p 14

pawers of attorney, 8 85, p. I

recent possession of stolen gaods, 8. trg,ll (8), p 250

telegraphic message, s 88, p 184,

Previous conviction—
how far a relevant fact, 8. £4, p. 41
evidence of bad character, 8. 54, P Y44
evidence of, when given, & 153, exception 1, p. 330.

Primary evidence—
meandng of, s 62, p. 15
proo(oldocnmcntby - (n P55, 8.6, P 159

Prlnclyll and agenl—
burden of proof as to relationship in case of, 5 109, p. 239,

Principal and surcly—
admissions by, p. 55.

Privilege—
of aflairsof State, 5. 123, p 201,
clients, 8. 129, P. 205,
communications during marriage, 5. 122, p. 290,
In!atmaucn a3 to comm{ssion of ofzmzes. 8. 128, . 202,
Tetcas. g

Privifeged communications—
rules as to, a. 136, , 203,
Private documents.
ublic records ol are public documents, 8 74, P 173
That are, 8 75, P. 175,

l‘.lvy Councli—
orders, ete L ismed by, proofof, 3 73 (3), p. 170,
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Trobabditity—
facts ehowinr, of fact i dssae, 5. 11, p. 29

Trobate—
iaproof ol will s g1, cxceplion 2, p 197,

Frodate Jurisdiction—
telovanny of certain judgmentsin, 8 41, p 136

Frocecdings—
evidence given in forrer, shen relevant, 8, 33, p. 113,

Froclamations—
ow proved, s. 78 ¢3), po 170

Proctors—
names of, jodicial notree of, s 57412}, p 149

Prodn:llno—
document, by agent, s 131, p
of Socuments calind for and cxammad, s 163, P. 346,
oI docaments once refused. 5 364, P 345
of document under protest, s 162, p 345,
of title-deeds, by witness, s 130, b 207
of witnesses, 8 135, p 300
of writing used by \utnrs! torefresh memory, 5. 161, P. 344.

Professlonsl communicailons—
rutesasto, s 120, p. 203.

Professional treatise—
expert pay refresh memors by reference to, 8 159, p 341

Promise—
confession caused by, s 24, P 64
of secrecy, does not vitiate conxessmns, s 29, P. 83

Proof—
admission hot conclusive, s 31, p
brrth during matriage conclusite, oi legitimacy, s 112, p, 246,
burden of See BURDEN OF PRo oF
conclusive, m-aning of, 5 4, P
facts not requirtng, Chap m N
of acts, ordars, noteations of Govermment, s 78, P 175
of actsof the Executive, s 78 (4}, P 176
of admission against person making it, s 21, P 59
of admission by or on behalf of person makmg IS 25, p. 59.
of admutted fact not necessary, s s8, p
of attested documents not required by law to be attested, . 72, P. 271,
of certain public and ofﬁcxaldocuments, 2. 74, 7. 173
of contents of documents, 8 61, P. 156,85 64, P
of executxon of document required by law tobu attested, s 68,p 167;

8. 70, P.
of executmn of document when attesting witness cannot be found, s. 69,

1
of executlon of document when attesting witness denies execution, s. 71,
1
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Proot—concld
of public documents of forcign country, s. 78 (6), P. 176,
of public documentby producnon of certihedcopy, 8 77, p.
of statement, how much necessary, s. 39, p. 125
of will by probate, s 91, exception 2, p. 191

Proper custody—
what s, s, 9o, explanation, p. 185.

Prosecatrix—
proof of immoralcharacter of, 8. 155 (4), p. 333

Proyed—
when a fact is said tobe, 8. 3, p. 9

Provincla) expressions—
evidence to show meoaning of, s 68, p. 227,

Publlc book—
rejuster, ot record, entry in, s 35, p. T
inte est, statements as to matters of, s. 31 (41, P~ 97.
right, statements asto, s 32 (4). p. 97.

Pobllc documents—
ce-tificd copres, s 76, p 175,
enumeration of, 8. 74. P. 173

Publle nature—
judgm ntareferring to, relevant, s. 4z, p. 130

Pubiic office—
acceswion, ¢tc., to, Judicial notice of, s 56 {7}, P» 148,

Publlc officers—
aztso-records of actsof, are public documents, 5 74, P 173

Pablic procecdings—
of Legisiative Councils, proof of, s. 78 (2), p- 176

Public proclamaitons—
a.ernment, proot of, s, 48 (3), . 176,

Publlc records—
of private documents, 8. 74, p. 173
entriesin, 8. 35, p. 121,

Public servani—
ent acs made by, s 35, P. 121

Questioms—
asied without reasonable grounds, 2. 150, pr 329
astocredit,s 155, p 33
by party to his own withiess, s 154, P. 331,
indceent or 3.andalous, s 151, p 319
int nded tolnsultor to annoy, s t52, P. 329¢
Judge My askcany, 63, 1% 347,

. ury or asseaors May aiq, s 166, p 370,
awful in cmu unmm:um, 2. 143, 1 16
lew ing, 5. . P M0

toess nuu answer, though criminatirg, s, 137 Ps 268,

o

Repe—

a Impearking eredit of presecuteix for 8. 155 (1) P- 333,

175.
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Rashocry—
fatsshomyg oxsterce €4, 8. 84, T 41,

Recltelsy
in acts or notifecatiors, s sy (7). . 148
13 jratruments, 8. 32 (7), P 8.

Recerd of evidence—
fresamption astodocorentspumorting tobe, s 8o, p. 178
televancy of entry in a, Made in performance of duty, s 35, p 121
foceszn judicial, presumption asto, 8,86, p 183

Re-cxaminstion—
Taning of, & 137, P 399,
a3 to character, . P, 316,
tcading questions not :ma\m) in, 3. 142, D N6
on new matter introduced by permission of Court, s 138, p. 309
to what directed, 8 138, P. 309.

Reference—
10 book

8 by experts, 8. 159, P 341,

Refreshing memory~—
rules as to, s 159, p 341
rizht of adversz party tosce writing used for, 8 163, P 344

Refusal—
t6 produce document, presumption on, 8. 89, p. 185
secondary evidence on, 8. 65, p. 160

Register—
entry in 8,9, 35_p. 121.

Regulations of Qovernment—
proof of, 5. 78 (3), p 376

Rejectlon—
smproper admussion or, of cvidence no grouna tor new trial, 3. 67, o, 11,
aof evidence as irrelevant, p. 6
Relationship—
burden ol proof asto, 8 K11, P 244
relevancy of opinion as to, s 50, P 141,
statement as to cxistence of, 8 32 (5), P 97.
made m wills, 8 32 (6), P- 7.
Refevancy—
of admission in eivil cases, 6. 17, P. 52
of bad character in cr.minal proceedings, s 54, P. 144
PP L

threat, or promise, 5 28, p 84
of corroboration of facts, 8 156, p.
g; e‘nhy . public re.ord, ete., madu m performance of duty, s. 35, P 121,

impression caused by mducement,

bearing on question whether act was accidental or intentinnal,

beanng Oplll,ﬂnns of experts, s 46, p 137.
forming part of the same transaction, s. 6, p. 16.
In suits for damages, 8. 12, P. 32.
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State—
affairs of, admissibility of evidente asto, s 1

State of body—
admissions as to, s 21, P. 59.
facts showing existence of, 3 14, p. 41.

p. 201, -

State of mind—
admissions as to, s 21, p. 59
facts showing cxistence of, s 14, P 41,

Statements—

S b fabmnrt ~f malior @ av o cmeq mm fmd

in mars, charts, etc, s. 36, . 122.
regarding conduct, 8 8, expla. 2, p 10

Status ol witness—
cross-examination as to, 8. 146, p. 323,

Strangers—
admussions by, when relevant, s 19, p 57: % 20, p. 53

Surety—
admssions by, p. 55.

Technlcal expresslon—
evidence to show meaning of, 8 o8, p. 227.

Telegraph messezes—
Presumption as to, 5. 83, p 184

Tenan|—
burden of proof as torelationship ol, s. 109, p. 230.
estoppelof, 8 116, p 270

Tender yerrs—
incompetency as witness of person of, 5. 1318, p. 256

Tenets—
of body of men or family, relevancy of opinion as to, #,.49 p 140

Termy—
relevancy of opinion At ta meaning ¢, 8 49, . T41.

Terrltorles—
ritish, judicial notice of, 5. 57 (10), p. 145

Terrltory—
ceswon of, corchysive proof of, & 113, p. 750

Testliy—
whoate competent to, 5. 118, p. 286



INDEX. 413

Thlrty years—
P esarption as to old documents, 8. 9o, p. 185
Presamption as to death, = 107, p. 236,

Threat—
cofersinn raosd by, 8. 24, p 64,
temoval cnheeﬁ:nof s 28, p 84.
Time—
udicial notice of, 8 57 (9), P. 148

Title-deeds—
of a witness not a party, production of, s. 130, p. 297

Tembstons—
statement as torelationship made on, s 32 (6), p. 97

Transaction—
farts forrng part of the same, 8 6, p, 16,
Presarg night or custom, s 13, p. 33.
the smport of, p 35

Tranlstion—
of documentsproduced by awitness, 3 162, p 345

Unintenlzibte terms—
evitence to explan meaning of, s 03, p. 227.

Ussge—

proof of, as varymng written contract, s. g2, proviso (s}, p. 201
Usages—

of baly of men or famuly, relevancy of opinion as 10, 5 49, P 141
Vakil—

conTunication to, privileze of, 8. 126, p 293

name of, ju I1 ;mlnohize of, s 57 (12), p 14

questions asied by, without réasonable grounds, 8. 150, p 328
Varying of documsnt—

by contsmporanecus azreertent, s, g9 p. 228

by oral evilence, 8, 92, p. 200
Yeracity of wit1zss—

questions to test, 8 146, P 323

Yolunteering evldence—
cHect of, s, 128, p. 296

8t
articles of, jadicial notics of, 5. 57 (3), p 143
Warnlnz—
coafession not 1validated by absence of, s zg, p. 85.
Wite—
See HusganD AND WirE
Wills—
construction of, not affected, s 100, p 229 v
proof of, by probate, 3 91, exception 2, p. lgl.
statementastocustymmalem, s 32 (7 P
as to relationship made in, 5 32 (a) p o7



414 THE LAW OF EVIDENCE.

Without prejudice—
statements made, s, 23, p. 63.
Witness—
accomplice competent, against accussd pergon, 5. 114, ill. (8), p. 250,
s 133, P. 207
attesting, proof when he cannot be found, s. 69, p- 169.
of do:ument executed in the United Kinzdom, 8. 69, p. 169.
when exccution of document nnst be proved by, 8. 63, p. 167.
competency of, 3 118, p 286
Judge or Magistrate as, 8 121, p. 289
pleader as, 8 126, p 293,
pleader'sclerk or servant as, s 127, p. 295.
public officer as, s 123, p. 291.
vakilas, 3 126,p 203
vakil’sclerk or servantas, s 127, p. 295.
attornes as, § 126, p 292
attormey’s clerk or sarvant as, s 127, p. 295
barrister as, s 126, p. 292,
barsister’s clerk or srvantas, s 127, p 295,
client as, s 129, p. 296.
<compelled to produce title-deeds, 8 130, p. 207,
wcrratnating docutients, € 132, 0. 297,
documents of others, g, 131, P. 297.
to make criminating statements, s 132, p. 293,
contradiction of, s 153, p 329.
credit of, confirmation of, 8 158, p
s o

facts stated, s 33, p 113,
examination of, as to witness, document or contents, 8 22, p. 62.
examination-in-chief of.  See LXAMINATION.1N-CIIEF.
‘huosband or wife of accused, competent in criminal proceedings, s 120,
293,
interpreter as, 8 127, p 203
power of Judge to examine, 5 105, p. 347,
not A party, rulesas to production of titledeeds of, $ 130, p. 207,
not excusad from answering on ground that answer wonld eriminate, 5. 137,

urfl e‘vu]‘m:e of, as to statements by other persons of contents of docu-

ments, when admisnible, 8 60, p. 152,
order of examination of, 35, |- 390 an
FR SR R L A - PR
. [
' - [
. oo

refreshing memory by refetence to writing, 8. 152, P 348

ray be cross examined upon {t, 8. 161, P 3¢

atatements by persons who cannot be ealled as, 8 33, 1. 05

tochararter, cross examination ln'd’yxe-namln:l’m; 8.142, p. 316,

translatim of dxcument protuced by, 8. 162, p. 343

whrn comp-llable (')rntr:f question in cross ‘fum\nnim testing veranty,
et s 047, P I

§n whateas: Court tadechle, 3 149, p. 324,

when, miy testity to fants mmllmhrln domment, $ 14§, Do 3180

wif- ol a cnaad, competens, in criminal proteed o8 8. 120, b 393,
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Wimcsses—
whatpersonscempetent, s 115, . 250,
examnation of, $ 135, P. 306
dumb perams as, & 119, p 288,
00 particular number of, necessary to prove fact, s 134, P 305,
order of procuc tion and examnation of, 8 135, p. 306 ; 8, 139, p. 300,

Writloge
38 docoment,” 3 3.1
cotaparisan of, with ndnmcd or proved writing, 8. 73, p. 172,
dumb witness may give evidence by, 8, 119, p. 283,
when witncss mas refresh memory by reference to, 8 159, P- 341,
torefresh witness sMe mory, adverseparty entitled to preduction of, and
Taay cross-examne upon, 3 161, P 344.
Words—
&eamng of particular, $ 49, ¢ €41,
Printed, ete, are documents, s. 3, |ll P 7
used in & pecuhu sense, evidence ag to, 3. 93, p 227,

'Rajputana Agency Office



414 THE LAW OF EVIDENCE.
Without prejudice—
statements made, s, 23, p. 63.

Witness—
accomplice competent, against accused person, s, 114, ill. (B), p. z50;
$ 133, P 297

pleader as, s 126, p 293.

attornev as, s 120, 2
attorney's clerk or servant as, § 127, p. 205
barrister as, s 126, p 292.
bartister’s clerk or scrvant as, s 127, p. 295.
chent as, s 129, p. 2
cnmyclled to ptoduce trtle-deeds, 5. 130, P. 297,
crimnating documents, 8. 130, p. 297,
documents of others, s 131, P. 207,
to make criminating statements, s 132, p. 298.
contradiction of, s 153, p. 329
«credtt of, confirmation of, s 158, p. 341.
how lmpezched 8 155, P. 333
mmpeachment of, § 153, P 329
questionsin cross-examination affecting, s 146, p 323.
See TION.

dumb mode of giving evidence by, $ 119, p 2! 288,

evidence of, when rclevant for proving in subsequent proceeding truth of
facts stated, s 33, p. 113,

exaination ol as to witness, document or contents, s 2z, p. 62.

examination-in-chief of. See EXAMINATION-1N-CHIEF,

husband or wife of accused, P t in criminal pr i s. 120,

288

1nterpreter as, 8 127, P. 295

power of Judge to examune, s 165,

not a party, rales as to production oi htle deeds of, 5. 130, P, 29;

not e'ccuscd {rom answering on ground that answer would cnmmate 8. 132,

orsl evxd:nce of, a3 to statements by ather persons of contents of doco-
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